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Anglysis n{ the Jodgemenis of Supremse Couri und  the High Courts leading to the First Amendment of
the Coustitution

Articte 15(1) of the Canstitution of India apecificatly
bary the state hrom discriminaling against any citizen
of indig on unds only ol religion, rece, casie, s¢X,
ptace of birth or any ol‘ythem. This provisico repre-
sents another dimension of the principte of rqualily
enshrined in ardicle 14, Where a law falls within the
prohibired confines of aiticle 15¢%), it cannot be vail-
duted by recourst W wriick 14 and by applylng any
principle of reusonable ¢lassification. ¢ cumulative
cffect of articles 14 sed 15 is not that the wate cannol
ass unequal Inws, but it it does caact uncqual laws,
they have fo be jusuffed om rcasonsble ¢lassificntion

and because of aviicle 15¢ 1), religion, race, caste, sex

or place af birth aiome cannol be a reasonabie praund
lor  Jiscrimiration. Fuether, arnicle 2%(2) also
gukranices protection lo cilizens agsinst slate action
which discniminases aclmission 16 educational institu-
tong on grawxds of geligion, yace, caste, Tanguage or
an¥ of ther,

This being the position, soon ahier the coming inlo
frce of _the Constitution, challenges were made 1o
govetnmental progracames mimed av making  special
provisions for weaker scetinns wf society in the field
of cducation and howsing.~ Two judicial decisions, ont
of ‘the Supreme Court and \he other of the Bombay
High Court led to the Firast Amendiment of the Cousti-
tution ia 19571,

fhe Supreme Coun decrsion 18 Siete of Madras v.
Champakam Dorgizajan.  'For many years hefire 1he
commencement of the Constitutiom, admission ta pro-
fessional colleges such as Medical ond  Engincering
Colleges was regulated on (he basis of religion, casie
and race wet forih in (he Communal G.O. Far every

14 seats to be fllled by the Sclection Committes,
candidales were sclecicd on the following basis

Mou-Brabmins {Hindas) 6
Rackward Hindys

Brahmins

Hurijuns

Anglo Iadinue & Indias Chyistiuns
Muslims

- A NN

Two Drubmin candidates, one each for ‘Medical and
Enginceciag Calleges cespeciively, who could pot get
admussion, challenged the Commune} G.O. as being
violative of the fundamentul cight in  article 29¢2).
Even though they hud academic qualifications, they
-wire refused -admission on the grovnd thel they weis
RBiahmins. Apparently admission was refused on the

navis of religion, ruce sad casic. The Supreme Court

', ATR 194] 5.C. 226

2—4%4 Welfare/o0.

in an opinion by Justice S, R. Das held that 1he Chassi.
lication in the z‘ommunaj GO was based on refigion,
race and cadtc which s forbiddeon under antiels 29(2).
The Court rejected ths. argument of 1he State based on
article 46 which ¢njoins on i1 to make prowisicns
for the ctucational snd economic interesis of the
weaker sections of the peopie, on the ground Lhat the
tundamental rights were, “sacrosanct and nat liable to
be abeidged by any Legislative or Exgtutive act or
vrder, excepl to the exient provided in the appropriate
Art. in Parg ITE. In our opimion, 1hal is the correct
way in which e provisions found in paris 11t 2 IV
have o be underskod”

The Court invalidaled the Commung) G.O. an’ the
groupd that it classified admission on  the basis of
religion. race and cnsie.

The sccoml is the Bombay High Coort deciston in
Fagwant Kanr v, Siate of Bopbey! In this case an
onter of the caflector nf Poona under section 5 of the
Bombay Land Requisition Act for reguisitioning some
lasid in Poona for the establishmen of & Harijan Colony
was challenged as violative of article 15(1}. The
kasis of challengs was that & edlony intemdled for the
benefit only of Harijans was discrimmatory under the
above constitational provision. Fucther, % was held
that article 46 could not override any fundamegtsl
right, Concequenily, the order was declared void.

At tHe time of 1he decision in this case, (18-2-1952),
presumably the First Amendment had mot come into
effcet.  Chief Justice Chagls had observed :

We date say that after the amerdmeot |t woukl
be passible for the Swate 1© pl vp » Harjm
colony in order ta advance the interest of
(he backward class, But (il that amsndment
was cpacted, as Arl. 15 stood, it was auni
competent to the State to discriminate  In
favour of any caste or community,

Thus, it may be pointed out that il was these two
decisions which lod {0 the amcodment of ariicle 15.
‘The First Amendment incorporated clapse 4 to articke
IS5 empowering the State (o make special provisions
Tor the advancement of any socially and ¢ducalionafly
buckwaird classes of citizemn or for the Scheduled
Castes mud the Scheduled Tribes despite articie 15¢1)
ar clause {2) of anicle 28, The object of the -
tutional anerdinene was ¢ being anticles 15 and 29 o
line with anicic 16{4) which em the State to
muke special provisions for the backward classes in
matters of public employment.

3, Id, a1 #62,



Anvbisis of the Debates of the Constitution (Ficel Awricadment) Act, 1951 In so (or s It periming fo
the addition of Asticle 15(4)

As noted earlier, Chemynikent Deorargjan’s case
invalidated the Madras reservalions in  educational
institulions and by Tmplication barred all preferential
treatrment outside the sphere of gavernment emplay-
ment. This deciSion caused a political agitation in
South india and led to the amendmoent of article 15 by
adding clouse (4). in the debate on the amendment
Prime Minister Nehry romasKed @

The House kiiows vpry well and there is no need
for 1rving 10 hush it up, (hat this parliculsr
matter in this particular shape arose because
of ccrtain huppenings in Madras/!

While others gencrally agreed thay the momentum Sor
the smendment was piven hy the Madras agiwtion,
Shankaraiya pointed ont that

11 is pot only the Madras Government that is
conecrasdd with this bur the whole of Snuth
Indig—the Stale of Mysore, Travancore-
Cochin and even Bambay.”

Doshimukh, however, pointed out ¢hat the problem was
not confined 10 Madras but was bound to arike ¢lse-
where as soon &% the backward classes becsme more
aware and aseertive!

The debates over the amendment revalved arcund
the desirability of providing ¢ducalional prcferences
to the backward classes, and it related I part alsa to
the question of identification of the backward classes
(who were the backward classes 7).

The bill was veferved o & select commitiee  after
some discussion on May 16, 1951, Fusther debate
on the amendmen) 1 Arlicke 15{4) took place on
May 18, 29, 30, 3] and’June 1 and 2, The ¢lause
inserting article 15(4} was passed on June 1, and the
entire bill on Junc 2. Thit amendment was one of
the three major changes made by the Constitution.
We are notl concerned with the other iwo.

The origioal draft of articks 15(4) would bove added
to amicle 15(3) which authorised special provision for
women and children, the words ;

ar for the educational, economic, or social
advancement of apy backward class of
citizens.*

Nehru explained that the Sclect Commitice chose tie
words as they kre now in Asfl. 15(4) “becavse they

1, Parlizmentary Dekaley, Vol. XT—13 {Part Ii} at col. 9515,
1, 18, at 5000.
2 1d, nt 9175
v, Id. a1 £529,

(secially and cducalionally backward giasses) occur
EF'!] Ar:ifle 340 and it wanted 10 bring them bodily from
there™,

Thus the fangusge of Art. 15{4) ia on ihe lires «f
article 340 which provides that the Backward Classes
Commission to be se. up under that article would {ist
the “sacially and educationally backward classes of
citizens”, The issuc whether the determination by the
Commission and later by the President wonld be final
agitared the members, While some members such as
Thakaur Das Bhargovat and M. A, Ayyangas™ liked
the final phrasing becavse they thowahl it Nited

- backwarg classes 1o those o be specified by the Presi-

dent alter Ihe recommendation of the Commission
under arlicle 340, others, such as, Hukum Singh' and
S. P. Mookeriet’ objecied that they were nol 50 con-
fined. In fact an amendment to mmake clear this
limitation to the groups specified under  Article 340
was not accepted by the Government and was defeated
by the House™ Some others like Seth Govind Dras
and Venkataraman assumed thag the idendification of
the backward classes wauld be within the purview of
the State gaveraments wha may be trusted 10 do their
Job well,

Perusal of the debales shows that whatever may be
the ¢nifena for the classification of the backward classes
snd by whomsocver they are to be designated as such,
they were ta be a Jist of costes or pommuniiias.
Ambedkar, the then Law Minister, frankly observed
that the amendment was required because “what are
called backward c¢lasses are..... nothing clse bm a
collection of cerlain castes.™ " Membery felt that the
provition should not allow comraunal quotss to be
enjoyed by more advenced groups, Though tconomic
backwardness of the groups wha deserved preferences
was emphasises, it was just not the poor alone (hat the
government and the xpeakers had in mind. Nehoy fa
fact ohzerved that

We have to deal with thy situation where far 2
variety of causes for which the present gene-
ration is mat 1o blame, tire past hgs the res-
ponsibility, there are growps, classes, indi-
vidvals, communities, ... . who are backward.
They nre backward in many ways—econo-
mically, sacially, educationelly—sometirges

A -

. 1d, st 983D,

., Td. ut 5715,
td. a1 9817,

. Td. st 9823,

2 Id. at 9824,

»_ Td, at 9832-33.

1, Jd, at 90006,

- % = -



they are nut backward in onc of these res-

c1s and yeL backward in  another. The
act is thevclore that if we wish 10 cncourage
thein in regard 10 these matiers, we had to
¢o romething special for them.™®

Theugh he did nol refer about caste as such, it seems
tor be clear that what was needed wete nel meagares
1 wipe cut ail incqualiles bhut  those  specilically
asscciated with Lhe social struclure :

We want to put an end la ...... afl those infimite
divigions that have grow:n up in our sociad
lite ... .. we may call them by any name you
Wee, the caste system or religious divisions
¢l Thers are of cotrrse economic divisions
but we rzalize Them and we try (0 deal with

But m the stvenrr et hes

prown up -..... wilh its vast number of

fissures or divisions ...... -

K. T. Shah, who strongly felt that the backwardness
to be remedied was economic, proposel to do away
with the word “classss™ and to add “cconomically™ to
quaily the term “bhackward classes™" Nehru, however.
was not willing to accept any of ths amcndments,
though he had no objection to adding “economicalty”
but to do 30 world make iy differen: from the Janguage
used in article 340. He observext partinently :

But if | added “ecounmica.tty" { wauki at thwe
samme’ lime not make it kxind of a cumulative
thing bul woukl say that 2 person who la

w, 14, st 9615
w14,
u, 14, ae 8124,

lecking in any of these things  shoyld be
helped.  “Socially” is 8 much wider word
including many things and cenainly including
economically.
The predominam feeling of the House was that special
measures were required 10 remedy special inequalilies
of caste and community which 1cnded to accentuate
cconomic disparity among the groups.

Conclicsion

The debates show that the description of the back-
ward classes in clagse 4 of arlicle 15 should be similay
10 that in clanse 1 of article 340, This was the reason
tut the word “ecopontically™ did oot find & place in
clause 4 of article [45 though scveral members pointed
our that in the ideniification of socially and
cdugationslly backwerd clesses, economic backward-
ngss gould not be ignored.

On the whoie it was nol clear whether “caste” was
to be the sale criterion for delermining “bsckwardness™
though it may be pertinent to refer 1o the views of
Nehru 2nd Ambedkar, Nehru cxpressed the view tha
all the incgualities avsciated with the social striecture
have 0 be done away with and i appeacs that “socig]
structure” meant the caste divisions or religious divi-
sions. (und nol 50 much cconomic divisions) Ambedkar
was mose specific on the point when he safd  “what
are called backward classes are nothing else bul a
collection of ccrtain castes™

The listing of backwuard ciasses by the  President
on the rccommendalions of the Backward Classes
Commissivsn was pR miended 1o be finad.  The atate
governments were also to idenlify backward classes,

%, 1d. ot PR3,







PART tI
Summary of Cases under Article 15(4)
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State of AP, v. P. Sagor

ALR. 1568 5.C. 137¢%

Factt

"The case come on appeal to the Supreme Court
from the decision of the Andhra Prudesh High Courl
in Sagar v Stare of AP, (ALR. 1968 A.P, 163)
invaslidsting the Andhra Gavernment’s nolifieation of
June, I%(% vs modified by an Order of July, 1966 for
the Telangapa Region and by an’ order of August,
1966 for the Anchra Region, reserving scals for back-
ward classes in Medical institutions  on the graund
that the list wad made salely on the basis of caste.

Isayes

(i) Whather (he list ©f bachward classes bused
wlely an gaste is egal 7

Exiratts
Shek 5.

G Ly e cuatexy i which 31 occurs the expression
“clas¥" means a homogencous section «of the people
zroupil tepether beeause of corain likenesses or com-
mon traits and who arc identifiable by some common
annbuies sch 28 sllus, rank, ofcupation, residence
in & locwdity, race, religion and the like. In determining
wheiher u particular seetior  formns a class,  caste
cannoi he cxcluded altogether, Bul in the deter-
mination of a class a test solely based vwpon the casle
ar comntunity cannol alsa be sceepted, By Clause (1),
Argicic 15 prohihits the State from  diseriminating
against ARy citizen on grounds only of religion, race,
caste. sex, place of hirth or any of them. By Clause
(3} of Articlc 15 the Statc Is, notwlthstanding the pea-
vision containe] in Cleuse (1), permitted to make
specinl provisiin for. wonwn and childeen, By Clwse
i4) a special provision for the advancdement of say
srcially and educationally backward classes of citizens
or for the -Scheduled Castes and Scheduled Tribes is
outskle the perview of Clause(l), But Clawse{4y is
exeeption fo Clavse (1). Being an exception, it ¢can-
not bt exteaded 50 as in effecy to desiroy the gurtantee
of Clausc(T}. The Parlioment has by enacting Clause
{4} attemptedd 4 holonee s mgainst  the right ot
equality of citizens the special necessitics of the weaker
sections of the poople by allowing a provision to be
matfe for their advancement. Tn order lhat tho cflect
may be piven 1o Clowse(4) it must appesr lhat the
beneficlartes uof the special provisians are classes which
are hachward sochally and educatlonally and they are
nther (han the Scheduled Castes, and Scheduled Tribes,
and that the pravisien made is far their advancement.
Reservation mav be adopted 1o advance the interests
of weaker sections of socicty but i dninf so.  care
must he 1aken 1o see that descrving and qualified condi-

dates are nit_excluded from admission to  highee
educalion institutions, The criterion for delermining
the backwardness must not be based solaly on eetigiun,
race, caste, sex ar place of birth, and the backwardress
being social end educational must be similar ta (he
bpackwardness from which the Scheduled Castes: gnd
ihe Scheduled Tribes suffer. These are the prineiples
with which have been ¢nunciated in the decistosr of
this Caurt in M. R, Balajis case.” ... ........
7. The list dated Jyne 20, 1963, of casies prepared
by the Andhra Pradesh Govermment o determine
hackward classes for the purpose of  Astieke 1519
was declared tovalid by the High Coyrt of Apdbra
Pradesh in P, Sukdiadev's oase 1966-1 Andh WR 204,
A fiest list was oublished wnder the emende] yoles
with some modifications, but 1he basic scheme of the
list was apparently not ajtered. T is trud that the
whiiavits filed \[r)y 1ne Chief Secrctary in the High
Court and the Director of Secint Welare that ﬁc
eonridercd, the representarions made 1o him, consulied
the Law Sceretary and cerlain publicatjons relating (o
Wi study of backward classes, e.g. Thursion's “Caste
gnd Teibet” and Sirajul Hasans “Caswe und Tribes™,
and made his recomn¥ndations which were modified
by the Sub-Comimities gppeinted by the Council al
hX'm‘:stcm and ullimately the Council of Ministers
prepared a finat Ist of backward classes. But batore
the High Court the malerisls which the Cabimed Sub-
Committec or the Ccuncil of Ministers  comsidersd
were not placed nor was any evidence led abort the
criteria acdopted by thxm for the pu af detesin ning
the backward classes. The High Court abserved :

“A perusal of this affidavit (Chicf Secretary affidavir)
as wdﬁs 1hat of 1the Director of Social Weltare ... .,
which are Giled on behalf of the Government do oot
sny what was the malerial placed hefoie 1be Cahinet
Suh-Committee ar the Council of Ministers, feom
which we could conclade that the critena laid down
by their Lordships of the Supreme Court have been
appticd in prepminﬁ the list of hackwurd clesses™.
After referting 1o the opinion of the Law Sacretary
and the views of 1he Director of Socipl Wolfaye they
ohserved :

............... we age not abie to Bscertain whether
any malerial, and if so, what material was placed before
the Cabjnst Sub-Committee, up to which the, liat of
backward classes was drawn., On the other hand, it
is stated that the Law Setzetary and the Dhrector of
Social Welfare sct together and drew wp a list, (he
tormer specifying the legal requirements and the latter
ns an exper! advising on the wocial and cducationzl
hackwardness of class or classer”



I was urged before the High Court that expert
¥nowledge of the Dircctor of Socint Welfare and of
tie Law Sccrelary was brought ta bear upon the
conideration of the relevant materials in the prepara-
Lion of the fist and they were satisfied that the correct
tess were applied in the delermination of bachward
cltses and on Lhat account the list should be accepied
by the High Court. “The High Caurt in dealing with
the argument abserved :

S ovesn.. the impugned backward classes Iist cannot
be and has not been susiained by the Government As
coming within the execption pravided in Article 15(4)
on any material placed before this Court. In fact there
is 2 tolal absence of eny malerial, from which wc can
say that the Government applicd the criteria envrialed
by their Lordships of the Supreme Court in the above
referred cases, in preparing the Tist of backward classes.
\We cannot accept the contention of the learned Advo-
cate-General thut once there is proof that the Govern-
ment bona fide considered the matter it is sufficient”
Acceplance of this argument would make for arbitrari-
ness, absojving the party on whom the burden of procf
to bring it within the exception rests, from provis it.
The mere fact that the act is bona fide and that there
wis total ahsence of rmala fides, is 0ot relevant”,

8. Arlicle 15 guarantees by the first clause 2 funda-
mental right of far reaching importance to the public
generally. Within certain deiined Jimits an exception
hay been epgrafted upon he gudrantcs of Lhe fresdom
in elause(1), but being in the palure of an ¢xception,
the conditions which justify depariure must be stricdly
shown to exist. When a dispute IS raised tefore a
Court that a particular Jaw which is jnconsistent with
the guaraniec against discrimingtion is valid oo the
plea that it is permitted under Clause {4) of Artcle
15, the mssection by the State that the ofiicers of the
State bad taken into considerstion the criteria which
has been adopted by the Courls for detennining who
the socially and educationally backward classes of the
Society are, oT that the suthorities had pcled in good
faith. in determining the socially and educationally
backward classes of citizens, would not be sufficient
to sustin the validity of the caim. The Courts of the
country are invested with the power to dctermime the
vatidity of the law which infringes the fundamental
rights of citizens and others and when & question atises
whether o law which prima facie infrimpes & guaranteed

fundamental cight is within an exception the validity
of that law has to be determined by the Courts on
materials placed before them, By marely asserling
that law was made after full cohsideration- of the
televant evidence and criteria which have a bearing
thereon, and was within the exception, the juyisdiction
of the Courls 10 determine whether by making 12 law
is a fundamental right has been infringed is not
excluded.

9, The High Court has repeatedly ohserved in Lhe
course of their judgement that no malerials at all were
placed on the record 1o engble them to decide whether
the criteria laid down by this Court for determining
that the list prepared by the Government conformed to
the requicements of Clause (4) of Article 15 were
followzed. On behaif of the State it war mercly asserted
that an enquiry was in fact made with the ald of expert
oficers and the Law Secretary and the question was
examined from all points of view hy ihe officers of the
State, by the Cabinet Sub-Commitice snd by the
Cahinet. But whether in that examination the correct
crileriz were applied is not a matter on which any
assumption could be made especially when the list
prepared js ex facie based on castes or comravnities
and is substandally the list which was struck down by
the High Court in P. Sukhadev’s case 1966-1 Andh
W.R. 294. Honesty of purpose of those who prepared
and published the Jist was not and is not chalienged
but the validity of a law which appareatly infringes
the fandamental rights of citizens cannot be upheld
mcrc_lg because the law maker was satisfied that what
he did was right oc that he believes that he acted in
mannes _consistent wilh the constitutional guarantees
of the citizen. The test of the validity of a law alleged
I.(L tu:linngr.u the funda mctnt:]l‘I rights of a citizon ot any
act done in execution of that law lies mat in the belief
of the maker of the law ot of the person cxecuting the
law, but in the demonstration by evideace and argument
P:f&qr{;cgw Courts that the gusranteed right is not
infrioged.

Hoiding

As the State did not place adeguate materinls bzfors
the Coust to prove that the kist of backward clesses
was not prepared solely on caste basis but after full
consideration of relevasu factors, the Court invalidated
the Andhra Government noufication.



tanardhan Subbarayy v, Mysors State

ALR. 1963 S.C, 102

This cuse made clear 1hat (e jedgement of the
Supreme Court in Balaji case did nol affect the validity

of the rexcrvation made hn favour of he $Scheduld
Castes and Scheduled T

bes. The soid reservation
(15% for 5.Cs. and 3% for 515} continved to ke

1494 Wedfare/90, 9

opurative. The orders of 1962 of the Mysore Govern-
ment had been quashed solely with reference o the
reservalion minde in respect of ke  Sociafly and
aducktionally backward olasses.



M. R. Balaji v. State of Mysore

ALR. 1963 S.C, 64Y

Facts

Since 1958 the State of Karnutaka (ﬁw;t_Mymn)
had been attempting 1o make special provisions ot
the advancement of its socially and nlducutionally back-
ward classes of citizens under article’ 15{4) amxi when-
ever any arder was pessed its validily was challe ed
in writ proteedings in the High Coun which qnashed
iherm. [he petitions in the instant case were ﬁlu}
under article 32 to challenge the validity of the last
order passcd by the State in 1962, This final order
was preceded by an order of 1961, The 1961 prder
was passcd in the light of an ¢xperl commuiltec st U
by the State Goverament. called the Nagan Gowda
Committee whicl lad investigaled the problem of
identifying criteria tor classilying backward classes in
the- state. The Committec had decided that In the
present circymstanees, the only practicable method of

classifying the backward classes in the State on thd

basis an cuvte wnd  communiiies and that they should
be spb-divided into two caregories—Backward and the
Morc Backward, The 1962 order was substantially
basect on the conditions of 1his Committee, The upshot
of that, oider was that it had fixed 50% as the quota
for 1he other backward classes (minus Scheduled Castes
and the Scheduled Tribes). 28% out of that was
reserved for Backward Classes so calied and 22% for
More Backward Classes. The rcservation of 1§%
for Scheduled Castes and 3% for Scheduled Tribes
was fixed. As a rosult, 68% of 1he seats available for
admission to the Engincering, medica] and other techni-
cal colleges was reserved for the backward classes and
32% was only available for the merit pool. Hence
the order was ¢hallenged on the basis that the social
backwardness of the communitics

to  whom the
impupned order gpplicd had been determined in a
manner nol permissitle under article 15(4).
1s5ues
(i) What are the enteria for idcantifying. the
social aml aducational backwardness ?
(i) What is the role of “caste™ in détermining
social backwardness ?
(iii) ts the sub-classification of backward clasbes
inlo crtegories valid ?
(iv} 1s the quantum of.rescrvations excessive ?
Txtravts

Gajendragadkar J.—lo considering the scope and
extent of the expression  “backward classes™  under
Article 15(4), it is necessary to remembier that the
concept of backwardness i3 not intended to be relative
in (he sense that any classes who nre backwar) in
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relation to the most zdvanced classes of Ihe society
should be included in it. . I such relative tests were
to be applied by reason of the most advanced ~lasses,
there would be several Jayers of strata of backward
classes and cach one of them may claim to be induded
under Article 15(4). This position is aol disputed
before us Dy the feamed Advocate-Generul for the
State. The backwardness under Art. 15(4) mnst be
social and cducatlonai. 1t is not either social o educa-
tional, bt iL is both social and tducational ; and that
lakes us to the question as b  bhow social and
cducational, backwordness bas to be determined.

ket us take the question of social backwardness
first. By whal test should it be decided whether a
pactictlur class i socially backward or not 7 ‘The
group of citizeps 10 whom Art.  15(4), applits are
described a6 “classes of citizens' not as castes of citizens,
A class, according to the dictionary meaning, shows
divisions of stciety accordiag 10 staius, rank or caste,
fu the Hindu social structure, casie unfortunately
piays a2n important parl in determining the statug of
the citizen, Though according to sociologists and
vedic scholars, the caste svstea may have originally
begun on ocenpational or functional basis, in course of
time, it became rigid and inflexible. The history of
the growlh of caste system shows that its original
functional and occupational basls was later oyer-
bounded with considerations Of purity of based op
ritual concepts, and 1hat led fo i1s ramifications which
introduced inflexibility and rigidity. This anifcial
prowth inevitably tended 10 create a feeding of
superiority and inferlority, and to foster narrow caste
loyakles, Therefore, in dealing with the question as
ta whether uny class of cilizans is socialty backward
ar not, it may nol be irrelevant te comsider the caste
of the said group of citizens. In this connection it is,
however, necessary to bear in mind that the Special
provision i contemplated for classes ef citizens and
not for individnal citizens as such, and so, though the
caste of the group of citizens may be relevam, its
impeniance should not be caaggerated. s the classi-
fication of bhackward classes of citizens was based
solely onn:ihe caste f!! the citizen, it may gol slways be
Jogical and may perliaps contain t¥e vice of perpetuats
ing the castes themselves. ruat

Besides, if the caste of the group of citlzens
made the sole basis for dctemus‘rr%n’; the soeial b::;s
wardness of the said group, thal st wouid incvitnbty
break-downr in relatlon to many sections of Todian
socicty which do not recognise caste in the conventional
sense Xrown o Hindu society, How 1s one going ta
decide whether Mustims. Christlans or Jainx, or cven
Lingayats arc sociatly backward or not ? The tes) of
castes woukl be inapplicsble (o those groups, but that



woud bardly jusiify the exclusion of thess BIO in
«© inm the opcratign of Art, 15(4), Itis npt.um:ly
thatin some Stales some Musiims or Christians or
Jain  forming gron may b socially backverd.
Tha iz why we thin though castes in reletion to
HiMus sy be a relevant factor to consider in deter-
mibing the social backwardness of groups or classes
of clizens it cannot be made the sole or the dominant
test s that behalf. Sociat backwardness Is one the
ultimate anaiysis the result of paverty 10 a very |

cxtet.  The classes of citizens who are deplorably
paor automatically become socially backward, They
do ot enjoy a status in society and have, therefore,
(o s content to 1ake n backward seat. It is tcue that
socitl backwardness which results  from poverty i
Jikely 10 be aggravated by considerations Jf casta to
which the poor citizens may belong but that only shows
the relevance of both caste and poverty in determinlog
the backwardness of citizens.

The occupauions of citizens may also contribute to
make classes of citizens sacially backward. "There are
somn¢ oceupations which are Lreated os inferior accord-
ing 1o the conventional beliefs and classes of citirens
who follow these occuparions are apt 1o become socially
backward. The place of habitation aiso plays not g
IniRor part in determining the backwardness of a com-
munity of persons, Jn a sense, the problem of social
backwardness is the problem of Rural India in that
behalf, classes of citizens occupying a socially back-
ward position in rural ateas fall within the purview of
Art. 15(4). The problem of determining who are
socially backward classes in undoubtedly very comgplex,
Sociological, Socizl and economic consideration came
into play in colving the problem and on evolving proper
critenia for determming which classes are socially back-
ward is obviously a very difficult task ; it will need an
clabarate investipation “and collection of data and
examining the said data in a rational and scientific
way. That is the function of the State which purports
1o act under Art. 15(4). Al that this Court. ctlied
upon lo do in deafing with the present-petitions is to

decide whather the fests applied gned
order are valid under Art. 15 (4). Ifita that
the test a

=St applied by the order in that behalf js Improper
3nd invalid, then the classification of socizlly backward
classes based on thar test will have to be held 10 be
inconsistent with the requirements of Art, 15( 4).

What then is the tes( applied by the State in ssing
the impugned order 2 We have already seen tg:t the
Nagan Gowda Commitice appoiuted by the State was
inclined to treat the caste as almost the sole basis in
deterntining the quéstion abouy the social backwardness

any community. The committes has no daabt inci-
dentaliy referred to the general economic condition of
the cobununity as a cantributory factor but the manner
ia which it has enumerated the backward and more
backward classcs leaves no roon for doubt that the
predominant, i not the sole, tesl that weighed in their
minds wia the tese of casts, When the consider the
impuencd order itsell, the position becomes absolutely
vlear.  The impugned order has adopted (he carlier
order af 10th Juiv. 1961, with some chaages as 1o the

quantum of reservalion, and e, it Is necessary to
cxamine the earlicr order in order to see what tast was
applied by the State in classifying the backward classes.
In its preamble the order of 1 -7-1961 clearly and
unambiguously states that the Committee had come to
the copclusion that in the present circumstances, the
only practicable method of classifying the Backward
Classes in Lhe Stale is on the basis of cpstes and com-
muaities and the State Government accepts this teat,
Ip other words, on the order as it stands there can be
Do room for doubt that the chassification of backward
and more backward classes wags miade by the State
Government only oa the basis of their castes  which
basis was regarded as m practicable method. It is teue
that in support of the inclusion of the Lingayata
amongst the Backward Classes the order refars to some
other €actors, but neither the Report of the Nagsn
Gowde Committee, nor the orders passed by the State
Government on July 10, 196( and July 31, 1962
efford any indication as to how any test other than of
the caste was applied in deciding the question. The
learned Advocate-General has contend. that the state-
ment in the preamble of the order of July 1D. 1961
shoukd not be filerally construed and be hal argued
that the words in the pelevant portion are inartistce
and he has suggesied that the order not basal on
the sole basis of castes. We are mot impreseed by
this argument. We have consi both the orders
in the mst]ljztcogl the i
made by agan
satisfied that the classification of the socially backward
classcs of citizens made by the Sta
cansideration only of thelr castes withouyt regard to the
other factors which are undoubtedly relevant, It that
be g0, the social backwardness of the communitiés to
whom the impugned order applies has been determined
in a manner w is pot permissible under Art. I15¢dy
and that itself would introduce an infirmity which is
fatal 10 the validity of the said classification.

The next guestion to consiter
educational backwardness of the clesses of citizeps.
Nagan Gowda Report and the impugned order
proceed to deal with this question on the hasig of the
average of studept ulation in he last rhree High
classes of all High Schools in the State in rela-

tion to a thousand citizens of that communiiy, O
the figures supplied to the Committee which admittedly
are appraximate and not fully accurate, the Commitier
czme 1o the conclusion that the State average of student
Populgtion in the last three High School classes of all
High in the State was 6,9 thousard,
The Commitiee decided that all castes whose was less
than the State mverage of 6.9 per thousand should b
sepanded a5 backward communitios and it further held
that if the average of BRY community was fess than
0% of the Statc dverage, it should. b regaided gs
constititing the more backward classes. It may be
conceded that in determining the educationat back-
wardness of a class of citizens, the fiteracy 1est supplied
by the Census Reports Hlay nol be adéguate ; hut ft
i§ dowbtful i the test of the average of sivdeat popula-
Won i the las three High Schoal classes is apprapriate
n delermining the educstional backwardness. Having
regard (w the e thai the test is intended 16 determing
who are educationally backward classes, it may nat

i5 in regard to the



be rmtessary or proper to put the test ag high as hes
been done By the Committce. By even sssuming that
the 18 applicd is tational and permissible uwnder Afl.
15(4F), 1he guestion silli remains as 10 whether it would
be JSlicimatle 10 treal ¢sstes or communities  which
are jwt below the Stale average as educationally back-
ward classes, if the Stale average is 6.9 per thousand,
4 community which satisfied Lhe said test of is just
below the said test <annot be  rogarded  as
backwurd, I i only communilies which arc
well below e State aver tha: can propetly
be ngarded as coducationally backwanl classes
of ciizens. Classes of ecitizens whoso average of
stuctent population works below 50% of the State
average ar¢ vbviously educationally backward classes
of ciizens. Therefore, in our opinion, the State was
not justificd in including in the list of Backward
Classts, ¢asles, custes or communities whoso average
of student population per thousand was slightly above,
or ‘vety ncar, or juss below (he State average.

It will be recalled thst the Nagan Gowda Committee
had reehmmended thut the Lingsyms should not be
lreptad 85 Backward Classey. The State had decided
othezwise, and in doing %0, tac State hae taken the
view that the figues arrived at oy peasest intoger as,
in 1he nawre of things, says the order of July, 1980,
il is not possible 1o attain  absolulc  mathewatical
precision in making such assessments. That .is how
(he Stale average was raised from 6.5 1o 7 per thou-
sand. Even after increasing the Siaic average le
7 the position wilh regard to Lingayul community
was thit ils averaged of studeris population was 7.1
per thousand according to the Commitice'’s conclusion
and according to the decision of the State 7, and yet
the Lingayats as u community have been held to be
un cducationally backwarnd class of cilizens under the
Siate order, This result has been achicved by adding,
1 10 the state average and deducting 1 from the Linga-
yaU's average. The Ganigas whose average of students
population 7 per thousand ave likewise included in
the list of backward classes. If the State average ks
8.9 or T it woukl, we think, be manifestly ¢rroneous
10 negard those communities as educationally backward

whose siudents populalion ratio works at the same
level 3s the state average.

In regand to the Mustims, the majority view in ihe
Comgnitlee was that the Muslim community as & whok
shouid be trcated as vogially backward. This conelu-
sion is staied mercly 25 & conclusion and no data or
reasens arc cited in suppori of it. The average of
stuclent ilation in respect ¢f this community works
at 5 per thousand ard that, in our opinien, is ol so
beluw, the Stale averapge that the community coubd be
treated ws cducationafly backward In the Stme of
Mysore. Therefore, we arc nol satisficd that the Stalc
was justificd in making the view that communities or
casies whose average of student populalion was the

same as, ot just below, the Steie average, should be.
treated as educationally _backward classes of cltizens
if the test has to be epplied by a reference to the Stan
average of student population, the legitimate view K«
take would be that the classes of citizens whise averag:
is well or substantiglly below the state sversge can bx
irested s wducationally backwiard, On  thi lldpoiﬂ.
apain, we¢ do not propose (0 lay down aoy ard ant
fast rulcs, il is for the Stale to consider (he matter anc
decide i in & manner which 18 consistent with th
requiremznis of Art, 15(4).

in this cvonnection, it is necessary w add that Uk
sub-Classification made by Lhe order between Backward
Classes and More Backward Classes docs not 1
o be justified under Ast. 15{3). Article 15(4)
authorises special provision being wnade for the reaily
backward classes. la introducing two categoties of
Backward Classes what U impugned crdes, in sub-
stance purports to do & to devisc measures for the
venefit of all the classes of citizans who are  less
advanced ‘compared to the moast advinced clawses in
the Stase, and (hRL, in our ppinion, is not the scope of
Art, 15¢4). The result of the mcthod
the impugned msler is thd acarly 639% of the popu-
lation of the state is trcaled a8 backward, apd thal
ustrate how the order in fres divides the population
of the State into most advanced amd the rest, and pots
the latter into 1wo categorics ©of Backward and Mogte
Backward, The classificalion of the two categorics.
therefore, is not warsented by Arg, [5€4).

Haolding

{i) Casten poverty, vccupations, place of habi-
tation were some relevant fuctors for deser-
miding socisl bickwardness, As  regrrds
cducalionai backwardness the coun sard iha
it was doubtful if the test of the average of
stndent population 35 last tree High School
chaswes was appropriste. Furthet the court
suhkd ther assuming the fest were valkd, aml
the statc average was 6.9 per thousznd, a
communlly which satisfied the said 1ess could
mit be rogurded as bockward. It must be
spbstantiaily below the state avesage.

Casie” ihvough relevent in the Indian Society
tould not be made the sole or dominant lesl
w  determine sockl  backwardncss. This

would perpetydte 3he vice of casiy syslem
in the society.

(ny

{i{) Sub-clusslfication of the backwardness intu
buckward and mar buckword wigs not cons-
tituiionally permissible

{iv) The total reservation of 68¢% for Scheduled
Caslcs, Scheduled Tribes amd  backward
classes was ekl to be excesive,



State of UL s, Pradip Feandon

AR, 1975 S.C 563

Facts

Fagts wert the sathe as n Sibash Capr_fra's- case.
This case came o appral from that decision 1o the
Supsreme €,

fsre

Whether the Soverament of U P. arder tecsrposating
the Instructions which made reservations in favour of
candidgles  From Roral  wreas, Hill arcas  and
Leyakhand was convitmionalty vahid 7

Extrucss

A. Y. Ray, €. J.—The express “socially and ediuca-
tronally backward cipsses” in Artide 15(4) was
e?laintd in Baleji's cos¢ 1963 Supp 1 SCR 433 -
1963 3C(649) (Supra) to be comparabie 10 Scheduled.
Casics and Scheind Tribes illustrated social and
educational backwwdaess. 11 is diffieult to defne the
expression "aciglly and educationlly backward viasses
of citizens”. Thr traditivaal vachinging ecLupations of
citiztns may contribnke to social and  educational
packwardocss. The place of habiation and its eaviron-
mont is alse 3 dewrmdning factor in judging the socisk
and cdeaatiinal huskwasdness.

The expression “classes of citizens” indicutes a
homopeneous section of the people who are grouped
rogpther beeavse of certain fikeliness and common
traits and who are identlfiabie by soms common aitri-
hutes. The homagendity of the class of eltizeas i
socigi und educaijonul backwardness, Neither caste
nos rclipidn nor piace of birth wifi be the wnifornt
clemient of commpn aitribules to make thers & class
of citizens.

The (raits of sacial backwardoess are these. There
¥ no sociat suructure,  These §s no social hierarchy,
Theee are na menns of controlling the  eavironmient
through tochuology. There is no nisation of the
sociely to creaie inducements for uplifi of the people
aod improvement of etonomy, Bui digf of towis and
industnies, growth of cash vconomy which are respon-
sible fo¢ greates weakth ore absem swmong such social
growth and well being car be sisfied by mmssive
change in resouree conditions, High fands and hills
are 1o be developed in fiscal values and  natucal
resouraes, Malure is o orreasury.  Forests, mountsins,
rivers, can yield sad sdvanced soclety with the oid of
educntion and techiiclogy.

The hild aod Utrakkand areas. in Ultar, Pradesh

ard instances of soclally and educatianally backward
clesses of eitizens for these reasuns.  Backwordnoss s
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judged by economic basis that .ach region hes its
awn nwasurable possibilides for the mainterance of
human numhbecs, standards of $iving and fixed propesty.
From an cconopmic point of view the clase of citizens
are backwand when 1hey do not make effective use
of resources.  When lafge areas of land maintsin a
wparse. diworderly and ifinerate population  whese

rty is ymall gnd igihle the oi sockal
Ei‘éfwmnm 4 4:>bsmrr-ﬁl When effactive tecritorial
s{;eciﬁcarion is not passible in the absepce of ryeans
o communicarion and technica! processes as ip the

hill and Uticekivamsd areas the people ase socially back-
ward classes of citizons. Me: a ith

wd

geople in remote plaes rarse walls of el
ackwardness of peopie.

Edvcationsl backwardness is  asceptained  with

refarcace @ these factoys. Where peopic have tradi-
tional apathy for education cn 2acxoumy of sociht nnd
environmenl cooditions or occupationsd ;
it 1s an Pustration of educstional backwardness,
bt and Uhtrakhand areas are mmaccessible.  There i
lack of educational institutions and cducanonal ads.
People in the hill and Uttrakbaed oreas iflwatrals the
cducationslly backward classes of citizens becguse
tuck of vducalional fecilitics keep them stagnant and
they have neiher meaning and values nor awareness
for cducatiaq.

rural afcus. per
cities and tuwas, In 1921 she rural populatian in
Indiz was 88.3 per cent. 1o 1971 the rural population
was Teduced o BQALL pex cent.  ‘The rurs) populstion
of Uttar Pradesh in 1971 was soughly seven and b
halt crores. The population in  Utteakhynd  wes
hly seveg and 2 half lakhs. ‘The population of
Hill areas in Unar Pradesh was near about twenty five
lukhs. It-is tacomprohensible ns W how 80,1 per cent
of the people in rural arees av 7 <sores in Tursl pery
of Uttar Peadesh can be suggesiad o be  socially
backward because of poverty. Further, it is ako nal
possible to predicaic us the common trai, of
rurat pecple. This Court w 5. P. Parimoo v, Staty
of Jammu and Kashmir (1973} SCR 236 = {AIR
1973 SC 930 = 1973 Lab IC 565) sail b & ponsaty
is the exelusjve. test o large {n our country
would b Wy and educationslly backwand clagsax
of citipens, Paverty iy evidomt tverywhere and p!rhm
mere W i cducationslly, Advanced tnd  sogl
affluent chisses. A division between the popalstion
of our coumtry on (he ground of poverty, thet ihe
peaple in the urhan arcas are nol poor and that the
prople n the rural areas st pooy bk neither supported



hy facts sor by a Jivision belween the urban people
on the one hand and e rural people are socially and
diegatonally backward class,

Some in the rurs] areas may be educatiopally
backward, some may be socially backward, ' ¢
may be g few who are both sociail[v and educationally
backward citizens residing in rural areas are socially
unck zducstionally backward.

S0 per cont of the population, in the staic of Ulter
Prudesh in rural sress cannol be said to be a homo-

nous ¢lass by itse)f. They age noi of the same-kind,
%‘chcir cccupation ix different.  Their lives are different.
Population camnot be a class by iteelf. Rural element
Joys mot make it a class. To suggest that the rural
arzns are sopcially and educationally backward is 10
kave roservation for 1he majority of the State.

‘The rescrvalion o1 ruzal areas cannot be susinined
on the gropml that the nwal areas vepresent socially
and educationally backward classes of citizeps. This
raervidions appeass 10 be wmade for the majority
populition of the State. 80 per cent of the tion
of the Siate canool be w bomogencous class. oty
in rural areas cannot be the basis of classification to
suppori reservation for roral areas, Poverty by found
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in all paris of Lndia. Lo the iastructions for reservation
of seats it is provided tha! iz the application form 2
candidate for tescrved seats frofm tural areas must
submit a certificate of the District Magicmate of the
DistricL 1o which he belonged that he was bora i
rural areas amd kad a permanent horne there, and is
residing there or that he was born ie Iigdia and his
paronts and guaedisns gee SUll living there and carn
their livelthood there. The incident of birth in rural
ateas is add the basic qualification. No reservation
can be madc op the basis of place of bisth, a4 this
would sffend Article 15.

The onus of proct {s on the Statc (o cstablich ifat
the reservations srg for socially and educutionalty
backward ciqsses of cilizens. The State has established
thai the people in hill and Utteakhand arcas are socisly
and educationafly tackwaed classes of citizens.

Holding
{i) Raservations in favour of candidates from
mtl‘] Arcas snd Uttrakbhand were beld to be
valid,

{it} Reservations in favour of Rursl Arpas were
hetd not valid.



Stare of A.P. v, 8. V. Balaram
AR, 1972 S.C. 1375

Fact:

Cn June 20, 197D the Backward Classe: Commls-
sion appointed by the State of Aschra Pradesh o
ko of yenrs back, made its report regarding the
warions categories of persons who are to be treated
as belonging to Backward Classes and recommended
reseivation of 30% of seats 10 persong belonging to
the Backward Classes. The Comission had adopted
the foliowing criteria for identifying soclal and
oducationat ardnese—

{3} gentaxl poventy of the class or community as
n whole ¢

(ii) tions the nature of whith nust be
inferior, unclean, undignified and unmmw-
nerative of one which dogs pot carry influence

ot power ;
(i) caste in redation to Hindus ;
(iv) cducational backwardness,

The Staic by G,0. No. 1793/Education, d&ated
September 23, 1970 announced rescrvation of 25%
of the seats in the MB.B.S, Coumse for candidates
belonging 10 the vatioss Backward Classes ehumesated
thersiz on the basis of the repoet of the Backwand
Cissses Comwmission. The reservation for Scheduled
Castes and  Scheduled Tribes was 14%  and
4% respectively.

The whurciation of backward classes by (he
State Commission and the subsequent order of Govern-
ment reserving 2556 of seats were challenged in the
High Cournt which held that they wore violation of
Acticles 15¢1} and 29{2) and werc not saved by
Article 15(4). The rationale wis that *“Caste” was
taken 8¢ the basis of the listing of backward classes

oy the Commission.
On appeal the neetler come {o the Supreme Court,
Issues

() Whether “cante” abova could be taken as

the basis for the enumeration of backward
classes ?

(it} Whether the quantum  of tmiervation wes
excessive 7

Extracty
Vnefiathigom 3.
6% The Governnient also accepled the list drawn

up by the Commission in tofo ani declared that the
easfes and communities spectfed in the awneruwre 1o

the, G.O. are socially and cducaionslly Backwysd
Closaes for the purposc of Art, 15¢(4) of the Consii-
fution. Thoug!h the Commission had rceommended
reseeviiton of 3% of seas for the Backward Classes
m e professional Colieges, the Government in the
ordecr qeci that ¢nly 25% of sents in the pro-
fessiona! Colleges should be yeserved (or Backward
Classes, The Government also agrecd to the recom-
mendations of the Commission to the classification -of
the Backward Clastee into fowr gioups mnd directed
that on the basis of the population of thos.: four goauds,
tha 25% reservation of seats in  the professional
Colleges wos o be a&puﬂioned amongat the said four
groups in the proportiar mentianed in the Governmen
onder. The Government made it m§| that the:
apeeprance of (o rccommendations of the Conimls-
sion regardiag teservavions shall bo in force Tor a
pericd of 10 yeats in the firsl instance gand the pesivion
will be reviowed thercafter.

69. We have referred to the circumsionces teading
upto the passing of the impugned G.O. Nu. 1793 of

1970. in order to appreciate the critlcism made by
the High Court tcpardmnp the approach made by the
Commission, it Is pecossary ta sefer to the adliem

fentures of the report of the Backwerd Classes Com-
mission.  The report of the Backward Classes Com-
mistion s Anacxure B us. As soon as the
Commission was appeinted, the Commission issied a
questionnmice And circulated it very widely to the
wariows puthorities and organisations .mentioned in Tts
report.  The questionnaite refors 10 vanions matiers
regarding the Criteriz 1o be adopied for: asoertaining
the backwardncss of persons as well as the information
on matters yelating 10 the socinl and educatlonai back-
wardness of the persans.  Apact from the distribution
‘of the questlonnaire, the Commission called for jndos-
m u;hm c::I all Government Depar(iicnts

persons belon to pach
clazs or community employed i theic gz%aﬂments
Informaiion wes akso asked from the principals  of
collepes, inctuding the  professional gnd  technical
coffeges regazding 1he numbes of students belonging
to each class or community in ¢he academic vear
1967.58. Similarly, the Head Masiers of all the High
Schacls and Mualtipurpose High Schools in the State
were alse requesied to furnish {nformumtion reparding
the tolal number of studends be]ongl'

t s ma (o cach cam-
munity who studicd in those schools ¢during the Iast
ID vears a3 well a5 the number of students classwise

dnd communityw’se whe studied in classes ¥1 1o X
in 196R8.69,

70, The Commission touwsed alt the Distrias in (the
Stotcs and recorded oral cvidence on oath from 1t
representiives of & number of compnnitics.  During



(he tour of the Districts, the Commissiun visited the
houses and iets belonging o diffcrent communities
of the poople and alse ouue weal cnquiries from thz
inmates abou their conditions of living. their custams,
relatians with otfter communities and their problems.
The rrmes of phices visited by the Commisston together
with the dates of such visits are given in Appendix 1V
of its Report, The Commission ogether  with the
dates of sweh visits are given in Appendix IV of its
Reporl.  The Commission glso visited the neighbouring
Siates of Mudras, Mysore and Keralz with a view to
have discussion with the oRicers of those Qovernments,
which weee connecked with the welfsre of Backward
Clgstes.  The geport says that about 820 persons were
cxamined al vatious places and that about 480 persons
submiticd written memorands. A large number ol
replics were received from tie public to the question-
naire issued by the Commission, The Commussion has
stated that it had au oppertunity, during lts toor and
visit of the vitlapes, n;psmdyin'g the Hving conditions
and standavd of fife of the various communitics. The
Commission has. no doubt, referred to the fact that
upto date Matistwal mformation with to popu-
laGon of the scveral communitics us well as the per-
cenfage of tileracy was not available. The diffienlty
was ephanced by tie Fact that no gastewise statistics
hud been collecied after 1931 census. So  far as
Andhra arca is conccrned. thw figures of 1921 census
were avaitable. ax it had been prepared on castewise
basis. Reearding Telsnpana area. the 1931 census of
castewite statistics was available, 1L had to cstimaic
the 1968 population in the two areas on the basis of
the respeclive census data available. The population
hgurcs for 1968 for cach caste was fixed by the Com-
mistion by the pereentage of the increase of the tatal
population. The cstimalc so made by the Commission
is given in Appendix V of the report.

7!, Reparding Heracy. the Commission adopted
the pereentage of student populstion per thousand of
patticular class or communily in standards X and X1
with reference to the average student population in
the whole state.  The reasons for adopting this prode-
durce have been given in Chapler VI, Though infor-
mation was called for regarding the student poputation
comnunitywise in stendaeds X and X[ from about
2224 High Schouls and Righer Seetmdary Schools in
the State, only shout 50% of the Institutions scnt the
information regarding the student populdlion com-
munitywisc, in those two classes. The Commisslon
worked oul an averape vn (he basis of the replies
received from the 589 of the insiitotions which itself
comes ta nearly more than | 100 schools. It is not
necessary 10 refer to the employment statistics collected
by the Commjssion. The Commission itself has
indicated the difficult problems ir had 10 tackle.

72. Chapter 1V and V deal with the constitutional
provisions regarding the Backward Classes as well as
ihe gemeral principles Inid down by the High Cout
and this Court for ascertainment of their soctal and
educational backwardness.

73. Chapter 1V «<vals with the tests  of criteria
adoptad hy the Commission for ascertaining the social

and cducational backwardness of perzons. Regarding

socinl backwardness. after a very exhaugtive Survey
of the trade or veespailons carried on by the persans
concersied and ntlicr ailicd metiess, the Commission
hus indicntcd that only such peesolis sclonging to 3
custe or communily wha have tradivionslly folfowed
uuclean and undignificd occupation, can Be grouped
under the classification of Backwerd Classes. In this
connection the Commissinn has adveriad to the gencrid
paverty of the class or community as a whole, the
nccupation pursucd by (he class of citizens, the nature
of which is considered inferior #nd unclenn, uudignified
or unremunerative or one  which dees  not  camy
influcnce or power and caste in relation to Hindus,

74, Regarding cducational buckwardness, the Com-
mission had adverted to the fact that during the past
10 years, the state has istroduced many measures for
Ihe peneral cducational advancernes: of its
intraducing compulsory primary education for chltdsen
aad free education for boys upto VIiith aad for girks
upto Xith class. [t has taken note of the fact that in
1968-69, frov coucation for boys was alsa cxtendett
upto High Schosl stage. Having regard to the faci
that because of literacy amd educational advancement,
passing in the School Final Ciass (Xi Class) is taken
as the minimum quakification for appointment in
Public.Scrvice as also for admission to University and,
‘rectinical Filucation. The Commission 1s of the view
that it is_proper (0 take (he last two classcs, namely,
Class X and X1 as standard for ascertaining the educa.
tional buckwacdness. [n this connection it has referred
te the Report of the Backward Classes Comunittee,
appointed hy the Jammu and  Kashmir Government,
presided over hy Dr. P, B. Gajendragadkar, fasmer
Chisf Justice of indin. Thix Commiitec bas expressed
the visw Ihat the numbsr of students on the rolls of
1X and X classes should be ascerteined for detersvining
cducational backwartdness. The ycasons given by the
said Committee for this view are quoted by the Com-
mission i its report.  The Commission then  has
adverted to the fact thal the average student population
in Chisses X and XY in the State  waorks out to be
about 4,55 per ihousand, On this basis, it has provesd-
c! to apply the principle that Comuiunitics whose
student population in these standards  is well below
the State average, have to be considered as educa-
tionally backward, Heee again the Conwnission has
reforred to the fuct that as only 50% of the Scheols
had furnished figures with reference to the studant
chulnlion. it had to work out an average based on

wse figures applicable to the entire state, ‘Though
the figures reecived from the Schools show that certain
groups showed a slightly higher level of cducation, the
Commissiop fele in the light of their having personally
seen their living conditions, the porcentage supplied by
the Schaols may not be accurate. Te vicw of fhis,
Ihe Commission ha< held cven those persons as really
hacksward from the cducationad point of view.

75. Chapter Vi gives the list of socially wod Tedycu-
tionally Backward Classes and there is & very exhaus-
tive note atiached to cach of th2se groups as to why
thc Commission regards them as  socially amd
cdueationally backward. In that Chapler the Com-
mission has aizo exhauxriively <ealt with the names of



the groups, the sub-divisions in thosa
Lraditicnn] occn
a2 bearing on

st

groupy,  their
tron and varicus other mattecs having
ir sochl, economic and educationzi
Appendia VI which eounrocates the tist of
and cducutiosaily Backwesd Clagses item by
Hem gives A wabular statement cootaining Informalion
abat the name of the community, s wsditional
wocypation as well as its population in 1968,
Vil contains & note sbout ocach of ile  clxsses
cavmsrated by the Conenisyion =¢ Backsand Classes.
Appmodiz VI contains  informution the
peiacipad tlon, approxiraate income,
percentage of School going students ip the particiber
groups and various athier infopmation  reganding ibe
persons mentioned in the It, A pousal of the
A ix VT and VI shows that the traditional ocen-
&‘"‘““ of the mm ucuﬁumntnd . backward were
a very low FS as , washermen,
ﬂ:hen:e'z. watchmen st batial ;rm':lc. Tho On-
Jrission tad made cenlaiy recormmendations i
reseryution in the Goavernment Service and it hed also
made recommenduotions regarding other assistance to
be given to the Backwurd Classes. In these
B n'zt REDESSATY ofto reier 1o those recommendations,
Fot the purpose of Lhese appeals jt is only necessery
to state that the obscrvations made by this" Court in
Triloki Nath Tiku v. Stale of Jammu and Kashmir,
{1%67) 2 SCR 285 {AIR 1967 5.C. 1283).

B5. We have beun referred 10 various decisions,
particularly of this Cowrt where reservations for Back-
ward Classes made by the concerned State have beoh
cither accepted sy vabd or stewck down. But it &
ot necessery for us to refer to those decisions because
each case will have to be considered on its own merits,
sfter finding out the nature of the materials collected
by a Commission or by the State when it enumerated
cerlain persons as forming the Backward Classes, But
unc Lhing is clear that if sn cntire caste, is as & fact,
found (0 be socially and educationally hackward, theis
inclusicn in the list of Backward Classes by theft caste
name is nat violative of Art, 15{4).

87. In (1968) 3 SCR 595—(AIJR 1968 SC 1397)
» gimilar st by the State of Andhra Pradeth
on the besis of caste was struck down. In
Triloki Nath v, Siale of Jammu and Koshmls. (19691
I SCR 103 (AIR 1969 SCT) the Comstitution Bench
of this Court beld that the members of anl entire caste
o¢ comumunity may in the social, economic and oduca-
tional wcake of values, at a given time be backward
and may on thnthmm' t be trch:tyed. s "'ﬂ"é",,‘ﬁ
clateen, that i3 not because t aremem
a casto or compmunity but because they form a cluss.
» it i clear that there may instances of
an entire caste of a community being socially amxi
cducgiiomnilly backward for being comsilered to be
given protecton onder Art. 15(4).

89, The High Court has committcd wnother oror
in that it has proceeded om the basis that the groups
whose inclusion as backward clzases in the 1963 and
1966 Dlists, by the State, which were siruck
down by the High Court, have sgain been included
in the present list by the Commission. The High
Court et misse the fundamendal fact that those two

4—AGA Weifar2/90.

liste weee struck down by the High Court on the ground
that the Stats had made no investigetion whatyosver,
nor had tha State collected the relevant materials
before classiiylng the groups as Rackward Classey, 1t

was an that ground ihwt liata were struck down
by the High Court. In fact thin Court elso affirmed
the Iateec of the Amdhra Pradesh High Court

strking dowa the 1966 list in its decision in (1968)
3 SCR 595---(AIR SC 1379). Tha We Aro not
ioclined 1o agree with the declsion of High Coust
that the soumeration of groups as Backward Classes
by the Commbssion is %m bazis of caste,
will assome that the High is right in that vi
Thoee are two decisions of this Court where
gmqmd'ot Backward Classcs, on the bashs

as been accepted oz valio. No doubt, this Count
wat taticfied on the materials that tbe classification of
caste ax Backward Classes was justified.

93. The ncxt decision of this Court where a list
on the basis of caste, on the , that the
entire caste was socislly and educati beokward
was ved as valid under Art.  E5(4) is one AIR
1971 SC 2303, In thi; decision unitwise distribution
of seats for the Medical Colleges was struck down by
this Court as viclative of Arts. 14 and 15, nevorthe-
less the list of Backward Classes, which was "
2s bavieg been framed on the basis exclusively of
caste, was held 1o be valid. This Count after referring
to the deelsions in 1963 Suppl. (1) SCR 43%-—(AIR
1963 5C 649) and {1964) 6 SGR J68—{AIR 1964
SC 1823) held that caste is a relevant factor in ascer-
taining & class for the purpose of Art. 15(4). The
decision in {1968) 2 SCR 786 —(ATR 1968 SC 1012)
was also quoted ‘with aﬁpmval and the said decision
was relied on as zn awthority for the proposition that
the classiication of Backward Classes &n the bagis of
caste & withm the purview of AR 15(4), if those
tastes are shown to be socially and  educationally
backward. After a perusal of the list of Backward
Classcs, whick was under challenge, this Court held
that thongh the list has been framed on the basis of
caste, it does not suffer from any informity because
tho ¢entire caste was subgtantially socially and eduea-
tionally backward. On this basis the list of Backward
Classes was held 10 be valid. It may be mentioned
that. the list which was wnder challenge was more or
less subslantially the same as this Court ield 10 bé valid
in (1968) 2 SCR 786—(AIR 1968 SC 1012}.

94, At this stapge jt may be recaltled thay the Siate
of Andhra Prad Miginag‘l'y formed part of the Com-

e State of Madras, We sent for the paper hook
in Writ petition No. 28% of 1970, ihe decinion of
which is repested In (1968) 2 SCR 786—(AIR 1968
SC 1012), On a comparison of the list, which was
under challenge in the said decision, but accepted as
correet by this Court, with the list which is under atack
before us, we find that most of the groups whose
inclusion in the Kst by the State of Madras was held
to he valid acc also found in the list prepared by the

Backward Classes Commission appeinted by  ihe
Andhra Pradesh State,
98. To canclude, though prima facie the list of

Backward Classes which is under attack before us may



be comidered to be on the bagis of caste, a closer
exsyrnation will clearly show that it is only & descrip-
tion of the group foliowing the parlicular occupation
or prolessions, exhaustively refecred to by the Coms-
mission. Even on the assumption that the List is based
exclusively on caste, it is ¢ from the materiake
before the Commission amnd the reasons given by M in
i rt that the entire caste iz socially and educa.
tiongily backward and thereforo their inclusion in the
list of Rackward classcs is warranted by Art. 15(4).
The groups mentioned thecein have been included in
the st of Backward classes as they satisty the various
tests which have been laid down by thia Court for

ascestaining. the social and educationel:backwardoess
of a class.

96. The Commisgion hax given very pood reasons
&8 to why it bad to take into account the populetion
figures based upon the 1921 and 1931 censnses, It
was wlso juslified in taking the average studeat popu-
latior of elasses X and XT, especially ux tho naid proce-
dure has been accepted Gy
by the Jammu snd Kaghmir
Dr. P. B. Gajendragadkar, former
[odia. That Committes took into account IX and X
standards averbge. The decided cases have kid down
ihe principles for wacertaining the social and educational
backwardness of a The Backward Classes
Comsmission in this case has taken considerable pains
in collecting data regarding the varions
i?wchl]dﬁ:g a particolar growp as Backward
the list.

;

Claps in

97, There ig a cyiticism levelled that the Commission
has used its persoual knowledge for the of
characterising a particular group as backwg. That,
in the circumstances of the case, is inevitable and there
is mothing improper or illegal. The very object of the
Commission in fouring the vatious areas and visiting
the hots and habitations of people is to find out their
i;u& living wndi;m“;; After 8ll that information

it gatheted by the Commission not eecretly but
openly. In fact the actual lLiving conditions. or habita-
tion cae bo very satisfactorily judged and found out
only on a pmonnlvisittothcrenswiﬁdxwillgina

more accurate pictare of their living conditions and

utilised to awvgment the varions other
a3 & resnlt of detailed fovestigation,
ﬂ?nt the report of the Commission suffers from any
vice merely on the ground that they imported personal
knowledge. Tn our opinion, the High Conrt has pot
been fair to 1he Commission when it cays that whenever
the Commission foond the figures obtained in

of certain groups an

relating  to  their edmeational
standand being higher that the State averag

h &, it adopled
an ingemious method of griting over thae cbstac?f by
imporiing pertonal knowledge. In fact, the Com-
mission has categorically stated that the information
received from the various schools showed that the
percentage af education was stichtly higher than the
State average in respect of certain small groups, b
n view of the fact that rheir living conditions were

aterials gathered
it cannct be gaid

deptorably poer, the slight higher percentage of lileracy
shouki not operate to their disadvantage.

98. Reyarding the crilicism that the Commission
has divided elasses into, more backward add hes back-
ward, in our opinion, this is pot alzo well founded one.
On the other hand, what the Comumission has recom-
mended was flie distcibution of scais amongst the
reserved classes in proportion o their population.
This s 0ot a division of (he Backward Clazses 21 more
RBackward and less Backward ms what the case which
was dealt with by this Court iz 1963 Supp, (1) SCR
439 —(AIR 1963 SC 649).

100, No doubt ouc attestion was dravm 15 2
degision of the Kerala High Court, which -has heid
that the reservation is irrespective of some of the
candidates belonging to the Backward Classes, potii
admission on their own merit. "The Andhrg Pr
High Court has taken a shightiy different view. If a
sitwation arises wherein the candidaies belonging to
the groups included in the list- of Backward Classes,
ar able ta obtain mote scats on the besis of heir
own merit, we can only state that it is the dnoty of the
Goverameni to review the question of fertber reserma-
tion of seats for such groups. This has to be empha-
sis2d because the Government should not a1 on the
basis that once -a class is considered ax 2  backward
class it should continue to be backward for all time.
It onco a class appears to have reached n stage of
progress, from which it could be safely inferred that
no further protection is necessary, the State will do
wcli to review such instances and suitably revise the
tist of Hackward Clusses. In fact it was noticed by
this Court in ATR 1971 SC 2303 that candidates of
Backward Classes had seccurcd nearly 50% of seats
in the general pool. On this pround this Coury did
not hold that the ferther rescrvation made for ihe
Backward Classes is invalid. Opn the aother hand il
was heald ¢

"The fact that candidates of backward Classes
have secured shout 50% of the seats in  thn
geuerat pool dees show that the tine hag come
for a de novo comprehensive examination of the
fquestions, Tt must bl:iL remembered (hat  he
Governmen{'s decision in this reenrd i opep to
mdicial review,”

For the reasons given abave, wie are of the opinion
that the list of Backward Classes, a5 well ns ths reser-
vation al 25 per cent of geats in Professional Colleses
for the persons mentioned in the said tist is valid and it
saved hy Arl. 15(4)} of the Constitution. We are ot
inclined to ngrec with the reasong given by th: High
Court_that the said G:O. offends Art. 15(4} of 1he
Constitntion,

Molding

{() Though prima facie 1be list of Backwarl
asses impuened in the case mav be con-
ridered to be based on *Carte” a close peru-

sal wou'd show that it was only n dexerip-
hon at the aroup following particular occy-



pativhs or profcssions referred to by  the
Commission. Even assuming that the Lst
was bused exclusively on casle, i was clear
fromi the materials before the Commission
that the cotire vaste waos socially and edu.

Qtionally backward. The groups Listnd by

ke Commission apswer the vacdous tests

9

evolved by the Courlt for ascertaining  the

socinl apd exlucntional backwardinoesg
class.,

{ii) The latel reservallon of 43 per ceat
HELD to not #xcessive,
$0 per cont Wmit il down by

of o

Was

It was within the

Bafujr.



R. Chitratekha v, Stage of Mysore

AR, 1964 8. 1823

Fucte

The Goveinment of Mysore in ity arder of July 28,
1963 had defined backward classes god dirceted Vil
30 per cont of the seats i professional and technizal
instilalions would be reserved for them, it luid down
thal the visssificatios shuuld be on the  bams  of
{xy cronomic condition ang (b) occupslion ot pro-
fession.  Accordingly @ family whose Income Wds
Rs 1200 per annum of less and persons of classes
who foilowed occupations of agricultura, pelly businzss.
inferior services, crafts o other otoupations javotving
manual labiour were defineg 1 e socially and eceno-
nlically backward. ' The order did not take caste into
considuration, so it was chalienged on that grourd.

In the Mysore High Cond m D, G. Viinpanath
v G'm'emmg?r? o} M_a‘we (A. I R 1964 Mys. 132)
iavolving the validity oY 1he snine arder Hegde J. held
that as LB order had alogether ignored “caste™ and
“residence™ basis, il did net benefit the really back-
wird classes among the Hindus. The Supreme Court

had stated in Bafaji thar caste in refadon fa Hiddus

was a rclevanl factor in determining the soclal bark-
wardness of geoups or ¢lasses of citizens.

The maiter came on appeal lo the Supreme Cuourl
in the Chitralekha case,

{Ssters

{i} What is the relevance of “Custe™ in deter-
mining social and educational backward-
ness 7

(i) Is “caste™ and “Class” synouymous ?
Eurscty
Subba Rao, J. {for \he majorily)

5. Two principles stand out proniinently from the
suld observations, nawely, (i) the caste of 2 group of
citizens Mmay be a relevant circumstance fu ascerlain-
ing lheir social backwardness; and (i) though 1l is a
refevant fuctar & doternvine the socind backwardsess
of a class of citizons, il cannol be the sole or domnant
Lest in that behalf, The observations exlracted in the
judgement of the High Couxl appear 10 be in conflict
with the vhservations of this Cowrt. Wiile this Court
suid that caste. is only a relevunt eircumstance aad that
il cabmot be the dominant test in ascerinining the back-
wardaess of & class of citizens, the High Court said
thal it wag an imporiant basis in Jdetermining the class
of backward Hindug and that the Government should
have adopiegd castes as one of the wsis.  Ag the
said observations nmde by the High Coun niay fead
lo some confusion in the mind of thic agtherily cow-

warned who may be entrusted with the duty of pres-
¢ribing the rules for ascertaining the backwardness of
clusses Of citizeny within the metaning of Art. 15{4)
of the Constituliop, we would hasten to make 1 ¢lear
that caste s only g relevant oirchmstance in 2scertain-
ing the buckwardness of a class and there i nothiag
in the judgemont of this court which precludes the
unthorily eoncerned from delesmining the social back-
wardness of a proup of citizens if it can o s0 without
reference to caste—While this Court has not excluded
vaste from ascerlsining the backwardness of a elass
of cinzens, )} has nor made it one of lhe ¢ompelling
circumstances affording a basis for the ascertaimmneot
of backwacdness of a class. To put it differently, the
authority concerned ‘may take caste into consideraticn
In ascariaining the backwardness of a  group of
persons but, if il docs nol, its Order will not he bad
on thal yccount, if it can astertain  lhe backward-

ness of a grovp of persens on the basis of ciher
relevant crijeria.

16, The Constitution of Indla  promises  justice,
social, ccomamic and political and equality of status
angd of opporluaity, among cthers. Under An. 46,
one of the Aslicles in  Pare IV headed "“Dirsctive
Principles of State Polity”, the state shall promote
with special ente the ¢ducationdl and economie interest
of lhe weaker sactions of the people, and in particular,
of 1he Schedwled Casles and the Scheduled Tribes, and
shafi praotcet them fram social imjustice zad af forms
of explaitation. Under Ast, 341,

“The President may with respect to any State
or Union Territory and where it is a State after
copsullation with the Govermor thereof by public
volification specify the casles, races or tribes
ac parts of ar grovps within castes, races or
tribes which shall for the purpose of this Consti-
lution dezmed 1o be Schediled Castes in relation

;}0 that State or Union Territory, us the case may
e‘ll

19. These provisiony recognize the faciual existence
of backwaord classes in owr country bronght abouw by
historical feasons and make a sincere allempl 10 pro-
mole the welfare of the weaker sections thereof, They
shall be so construsd as to eficctuale the said policy
but not to give weightage to progressive scclioms of
our society under the false colowr of casic to which
they happen to-helong. The important faclor o be
noNCCS in Al 15€4) is e 5t does not spesk of
castes, but only speasks of classes. If the makers of
the Constitution inlentded to toke casles also g3 vaits
of socia) and educational backwardness, they would
have said so as they have gaid in the case of ihe Sche-
duled Cosles and the Scheduled Tobes. Though it



nhady be sugpested that the wider exprassion “Classes™
is Ged incl, (4) of Art. IS 4s there are commuonities
witiout castes, If the inlention wes to equale ¢lasags
with castes, nothing prevented the inakers of the Consti-
twtiva 10 use the expression “Bagkward Classes”  of
s juxtaposition of the cxpression “Backward class”
anad "Seheduled Cusies™ in Art. 15(4) 1so leuds to a
rcaspnable ioference that the expression "Classes” i5
not gynodymtous with castes. It may be that Tor ascer-
talaing whether s parbicular citizen or a  group of
citizzns belong to u backward class or not, his or their
ciasle may have some relevance, but it cannol be efther
the sole or the deminant critcsion for ascertaining the
class o which he or they belong,

20, This interpretation will carcy out the intention
of the Constitution cxpressed in the aforesaid Articlus.
it helps the reully Backward Classes insitad of proe
moting the interesty of individuals of groups who,
though belong to particular caste a muority whereot
is socielly and educationafly buckward, really bejona
‘o @ class whith is secinlly and cducatiorally advanced.
To illustrate, take a easic in a State which i pumeri-
cally the Girgest therein. 3t may be that though o
majority of the people in that caste are socialiy and
educationally backward, an effective minogity may be
sockiklly and educatiopally far mors advanced than
another small sub-caste the 10tul pumber of which 8
far Yess than the snid minority.  If we inlerpser  rhe
expression elassos™ as Castes™, the object of the
Constitation will be frustrated aed the people who do
uot deserve any adventitious aid may get il to  the
exclusion of those who really, deserve, This anomaly
will ot anise if, without equating caste with class,
caste is taken a8 only one of the. consideration to asces~
tain whether o person belongs to a backward class of
ant. On the olher hand, if the entire sub-caste, by
and large, is backward, it may be included in  the
Scheduled Castes by following the appropriate pro-
cedure jaxd down by 1he Coustitution,

21, We do not intend to lay down any inflexiblc
rule for the Government to follow. ‘Fhe laying down
of criferia for ascerlainment of social and educational

2)

backwardoess of a class is complex problem depending
upon may citvumstances which may vary from State
15 Sutte And even (eom phiwve 11 o Swile. But what we
intend to emphasize is that under no circumstance
“olass" can be equated o & “Caste” chough the caste
of an individual or a group of individvals may be
eonsidercd along with other relevane factors in putting
him jin a particular class. We would also like to make
it clear that if in a given siluation caste is cxcluded
in ascertaining a class within the meaning of Ar,
15(4) of the Copstitution if II satisfied other tests,
Mudbolkar J, {Minority opinion ©n other matters).

43, I do pot think it necessary to prononace any
opipica ugon that question in this case ahd would
reerye $l hoe a [uinee orcasion, I would alvo likewiss
reserve my opinion on the other points upon which he
has eapressed hituself excepling onme, that is, 25 to
the relevance of the coonsideration of caste in deter-
mining the classes which are socially and educationally
backward., I would only say thjs that it would not ¢
n acenrdance either with o (1) of &1t 15 or cl.{2)
of Art. 29 @ requite the consideration of the castes
of persons to be borme in mind for dstermining what
arc seciolly and educationally Backward Classes, It is
true that ¢ (4) of Art. 15 containy . /ton obstanie
clause wilh the result that power confecred by <thet
clause can be cxercised despite the provisions of el
(1) of A, 1S and o, (2) of Art, 29. But that
does pot justify the inference that castes have any
relevance in determining what are gocially and aduca-
tionally backwari communitics. As my iearned
brother has rightly pointed ous the Constitution has
used in cl, (4) the expression ‘“classes” and pot
*Castes!.

Holding

{i) "Caste” is one of the relevant facigrs i
determinias sonial ang  educational back-
wardness ;

(ii) "Caste” and "Class” are not synonymous,



R Rajeredran v, Srate of Mudeas

ALR. I968 §.C, 1012

Facts

Rules made by the, Goveroment c¢f Madras
cogufiting admission o Ficse Yeap Tategriaica M.1B3.B.S.
Cours® were chalisnged ws violative  of anticles 14
and 15, Rule 15 had provided for rescrvidion aof seals
for soially and educationally backward cinssos speci-
fizd in Appendix, and the Appendix refered only to
CaNes.

Issite s

(i} Can “Caste” be comsidereyd s ihe sole et
for determining socially and cilucationally
hackward classes ?

(i} On whom does e vnus iie W prove that
casies mentioneJ in the list ure no socially
and educationaliv backward ?

Exiraves
Wanchoo C, 1.

The first challenge i to R, 5 on be gicund that it
violutes Agiicic 15 of the Comstitution, Article 13
torbids discimination againsg any citizan  on  (he
ground only of religion, race, caste, s¢x, place of birth
or any of them. At the same time aruvle 15(4)
inter ofia permuts the Stale 1 make any spacial pro-
vision for the advapcemcnt of uny socilly and educa-
tonally backward classes of ciizens. The conicntion
15 1ozt the list of socially and educationstly backward
clusses for whom ceservation s mnade mler R, 5 is
nothinp but a 1ist of certain caswes. Thevefore, reser-
vation ip Yavour of ceteain casses bascd oanly on ¢msic
considerations violates Article 15{1), which prohibits
discrimination va the ground of custe only, Nuw if
the reservalion -in queztion huad beca based only un
caste :md had mot taken inta account the social and
sducarional backwardness of the caste ta quesiion, it
would bz violative of Article 15¢1). But it mus¢ not
be fotgotlen har a caste Is «lso @ class Of citlvens and
if the caste as @ whole fs socially ?nd educationaily
buciward reservation can be mude In
o ciste on the ground that it is socighy and educa-
lionally backward class of citizens within the meaniog
of Aziicle 15(4). Referénce in this conmection may
be ntadc to thc observatians of this Court in
M, R. Balaji v. State ot Mysorc, 1968 S. C. 649
Sugp 1.5.CR. 439 at pp. 459-460 (A.LR., 1963
SC 649 ut p. 659) to the cfect chat it was not
irrelevant 10 cansider the caste of u clasy of chizens
in delenmining  their social  and educational back-
wardnegs. It wes further observed that though the
cisie of & class of cifizens may be relevant its impor-
tance should pot be cxagerated: and f classification of

favaur of such.
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buckward vlass of itizens was bascd solely oa 1he caste
of the cilizens, it migit ke open 10 objection. 1t is true
that 13 the presewt eases the fisl tof socially and educa-
‘Ium"y b:lckw’ard L‘f&s&cs hi!s bcen Spcciﬁt‘d [y casle
But that docs nat necessarily mean that caste :qns lh‘;
sole consideration and that persons belunging to these
cusles are also nat a class ot socially ang cducationally
huckward citizens,  la its seply, the Stale of Madrus
l:i-;s given the h:!stmy us 10 how thix lisi f backward
Clusses was made, slurting irom tlhe year §

Buw the Bst has beea kept up-lu-duxcyam! lam%cl;ss::lr:‘;
amendiients made Lherdin, 1L has alse been staled
that the maln criiction jor inclisiua in 1he list was
the social and educitionsl backwardwess of the ceste
based on occupations pursucd by these castes  fiecausc
1th: mombers of {he cusig us v whol: were t1ound to
he sociully and cducationally bachward, they were pul
m the lis., The matier was Gnally cxamined afier the
Consiilution came iuly force in the light of the pro-
viskons cop.ained in Arlicle 15(4). As i was found
that the mcmbers of these casles as  a whele were
ccucationully and sovially backward, be list which
ha:l been coming on, from:- as fur back as 1906 was
limdly adopied [or pucpeses of Acticla 15(4). In
sharl the case of the State of Madrag is that 1he castes
inciwded in the Uist avg only a compondiovs indication
of the class of people {n those castes und these classes
of people had been pwt in the list for the purpose ‘ot
Article 15{4) heceouse they had Leen found 0 be
socinlly and educationally backward.

8, This is lhe posilion as explainéd .in the affidavil
filed on behalf of the State of Madras. On the pther
hand the only thing stated in the petitions s that as
th list is based on custe alome it is violutive of
A.rtlctﬁ 15¢1). [n view however of the expianation
given by 1l ‘State of Madras which has nat<becn
controveried by ard rejoinder, it mwust bz accepied
that though the list shows certain castles, the members
of those castes are really clusses of tducatiopslly and
socially backward {itizens.  NO aitempt was made on
behall of the petitioners/appsllant o show that opy
castc megtioned in this: list was nel educationally and
socinlly backward. bﬁ such dvernent was made in
the affidavit ln support of their cases, nor was any
nitempt made to traverse the casc put forwaed op
behalf of the State of Madras by liliag a rejoinder
aMfidavit to show that even one of the castes jncluded
in the lisd was not educationally and socislly back-
wird. In this state of the pleadiags, we muoy come to
tha conclusion thut (hoygh the list is prepaced caste-
wise, the casles Inclpded thereln are a5 8 whole edy-
cationnily and socinlly lackward und therefore the
list is noy violative of Articls 15, The challenge to
R. § muwt therefore fail.



Fiding cluss of citizens within  tht  moantay  of

Article 15(4).

1i) A «<asle iy also & class of citizeny owd if (i The Couny held that 1o was on e petitiorers
the chste a5 o whole \i5 seciclly i educa.

! wlo chalienged the validity of Ruk § w
tionzlly backward rescrvation can be made show that the eastes mentioned in the list
in favour of such u caste vn the ground thal were nod socially ang edueptiorally

it Is socially and educationally  backward hackwand,
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- &, Periakuruppars v, State of Tawell Nadn

AR, 1971 §.C. 2303

Focts

[5t the State of Tamil Nadu, there were wight
Medical Cotleges out of which threg sr¢ located i
Madias, one in Madurai, one in Chingelput, coe in
Coistbatere, ons in Thanjavur and one in Tirunelvel,
The total seats availabic in Madrag Coilcge were 500.
The seats available in Madurai, Chingetput, Coimba-
tore, Thanjavir and Tirumelveli were 200, 50, 100,
200 ond 75 respectively. In the instunt case selections
were made unitwise. 6 umits were  created in the
State. Medical colleges in the ¢ity of Madras were con-
stituted as one unit gad each of the other medica)
cotleges wag constituted ag 2 woit  Selaction for these
unie weore made by different sclection  comrnittees,
A few seatg out of the 1125 seats were reserved fog
cortain social cakegories of studenls.  As there was no
dispule about them, that sescrvation was not agitated,
However, oul of the romaining seals 41 % .were reservest
for students coming from socially and cducationally
backwnrd closses, Scheduled Castes and Scheduled

Trites. The rest of them were pleced in Lhe general
pool.
Issies

ti) Whether  unltwise sclection to  Medical

Coltepes was viglation of Article 14 aod 157

(5} Whether the determination of backward
classes on the sole basis of caste was consti-
tutioniaily permissible ?

{iii) Whether 41% reservation of  backward
" classes, Scheduted Castes and  Scheduled
Tribes wag excessive 7

Relevant Extracts from
Hende

11. “Wc shall first 1ake up the plea regacding the
division of medical secals on upitwise basls. It is ad-
mitted that the minimum marks .required for being
selected in some Unit js Jess than in the other onits.
Hence prima facic - the scheme in guestion resulis in
discriminalion against somc of th= applicants. In
Rajendran’s tase (1968) 2 SCR 786=(AIR SC 1012)
{#rapra) this court vulex that the districtwise distribu-
tion of available seats is violative of Article 15 of the
Constitution. Bot it was ¢ontended on behalt of the
State that the unitwise distribution of icats wis adopt-
ed for administrative convenience. ¥t was gaid that it
was not possible for one selection commitice 1o infer-
view all the applicants, Therefore several committees
had to be constituted.* Tn the pasl when appficants
wege interviewed by several commiltess there were
camplainty that the standard adopted By one tom-
mittee differed from that adopted by others and there-

the Judgement of Jusirce

fore the applicants abilily was not rested by a oniform
standard,  Purther it was said thoe when selections
were made by several committees there wag defay ia
prepacing a consolidated  list. 'Wa are nnmablg to
accept these grounds as BRing real prounds for classi-
fication, The grievance when seiections were madle by
several Commicters in a statewise sclections the stan-
dard adopted by variouy committecs differed, would
continue cven when selections are made by severs
commitles in a unitwise selection. Whether 1he
selection is made by selection cornmitiess on statewise
basis or unitwlse basis, the standard adotped by various
comntittces is bound 1o Yary. Bence i principle it
makes no difference,

12. Now coming to the question of dalay, we see
nu season why there should be anv dzlay in prepacing
a consoliJated Yist. A¢ any rate the delay cavsed i
not likely 10 be such as to justify departture from the
principle of selection on the basls of merit on 2
statewise basis. Before a classification can be justified,
it must b: based on obiective criteriy and further it
must hive rensonable peXus with the abject intended
to be achicved. The object intencienl 10 be achieved in
the présent case is to sclect the best candidates for
being admilted to Medicat Colleges, That object van-
not be satisfactorily achicved by the method adopted.
The compinint of the petitionars is thae umitevise distri-
hwinn sought in 1967-68 has some force thourh on
the materisf,on record we will not e justified in say-
inp that the unitwise distribstion was done f[ar gofla-
letat purposes,  Suffice it o say that the unitwise dis-
iribulion of seats is violative of Arts. 14 and 15 of
tic Constitution. The face that an applicany jg free
to app'y to any one unit does not 1ake 1he scheme out-
side tie mischiof of Arts, 14 and 315 It may be
cemembercd that the students wer: advised as far as
paossible to apply 1o the upit pearest ta their place of
rasidence,

23, These is no basis for the contention thet the
reservation made for backward classss is excessive. We
were not told why it is excessive.  Undonltedly we
should not forpet that it is against the Immediale
interest of the Nation to exciude from the portals of
our Medical Collepes aualified and competent students
hut then (Re immcdiate sdvantages of the Nationa} have
to h: harmonised with its long =ange  interests, Tt
eunnee be denied thac uraided many soctions of the
people in this counlry cannot compets with the nd-
vanced seetions of (he Nation.  Advamiages stcvred
dug 10 historical reasons should not be considereq as
Tundamentn! rights. Notons interest will be  best
served—iakine o long range view-—-if the backward
alusses are helped to morch forward and ke their
placc in the line with the advanced sections of  the



piople. 'That is m Balaji's case (1963) Supp.
t SCR 439=(AIR 963 SC 649} (aupra) thiy Courl
held that the total of reservations for backward classes,
Scheduivd Castes and Scheduled Tribea should bot
ordigarily gxcped 50% of the available sesty, In the
present case it i 41%. On the wmaicrial before us we
are ynable to hold Yhat the said resarvation Is sxcesive.

24. In Chitralekha's case (1964) 6 SCR 368=
(AIR 1964 SC.1823) (mmpra), this Court relterated
ihat the cnste iy a relevanl clscumsiance in ssceniwining
tkﬁ:{ backwavdness of 8 class. Further it was observed

B 4

"Whilc this Court has pot exclode cste
from asceraining the backwardness of a élass of
cilizens, it has not made it one of (ks compelling
cittamstancey affording a bagls for the ascertain-
menk of tckwardness of class. To pur it diffeyend
the authority concerned may take caste lnto :
deration in ascertainin backwardness of &
ceonp of persons ; ban, It it does mot, its order will
rol be bad on thet acconnt, Iif it cau wscertaln the

backwardness of # groap of persons on te basis of
otbv:r celevant ﬂiiﬂh.,'P

| 26. Cm;a‘ht;ie slways been %ﬁ clug’
0 consteving o “‘ciansen is M
gt fons n STt i o e e
as . in arg .
Emperor, AIR 1940 Bow., 379, il il

“Ia aty opision, the expression “Clumes of
His Maljexty’s subjechs” in Sectigo 153-A of e
Code is used in resirictve et ng denating &
collection of individualy or ‘groups bearing @
common and excludive  designation and wiso
possessing common .Atd exclusive chacacteristics
which may be. associated with their origin, race or
eeligion, and that fhe ferm “clase” within fhat
section carcies with @t (he idem of numerical
strength so large as could be grouped kn 8 single
homogeneous community.”

27. Tn Paragraph 10, Chapter V af the Backward
Classes Comﬁ;rs?ou's Repor, it is observed :

“We tried to avoid caste but we find kt difltcult
10 ignote caste in the present prevailing condi-
‘tions. We wish # wers casy to dissouinte casty
from aocial backwardness at the ircunt juncture,
In modern Bmie anybody can take te  any pro-
fession. The Brabman taking 10 tattoring
pot become a tailor by caste, nor lg wocial
stotug 1owered 8s 3 Brahman A Brahman may
ba o seller of bocts tnd ahors, and yei his gocial

doca
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statuy i3 not lowered thoreby, Social tackward.
ness, :hmfg;o, ig not wd;L due to the particular
profession of o ?btm. Wo CADDOL  Aecapo
caste in considering tho socigl backwasdness &

31. Rajendran'’s case, {1968} .2 SCR 786 = (AIR
1968 SC 1012) {ruprg} is an authority for the propo-
sitiom that the classification of backward classes eon
the busis of castes is within the purview of Axt. L5(4)
it thoso castes arc ahown 0  he socially end sduca-
tianatly backward, No {urther material has been
placed before us to show that the rescrvation for back-
ward clagses with which we ar® herein concerned is
pot in, accordance with Asticle 15{4). Thare 11 mo
painsaying the faci that there are aumerous castzs
in this counatry which are eotially aml cducutiongliy
bac To ignore their existencs 8 W ignore the
facts of Jife, Hence we are unable to uphold the
cqniention that the impugned rescrvation is not iv
acgardance with Ast, 15(4). But al} the zame the
Gaverament shotld not proceed on the basis thet once
n &tasx i consldered ps g backward clasy it shouid
cootinue to be backward <lass for all tmea. Such an
npprouch wanki dofeat the very purpose of the reserva-
tion bocuass once A class reaches a siago of progeesa
which same woders writers call as take off siage thea
competition is necessary for thelr futwre pragress. The
Government should always keep under review the
quottion of veservasion of seats and only the classey
which are reatly socially and educationally backwacd
thoadd be allowed fo have the bencfit of reservation.
Reservation of wtats should oot be allowed 10 becomo
a vested Interext, The fact that candidates. of hackweard
claszes have secured about S00p of tho seats in the
speutial pool doea show that the tinse has come for »
de novo comprehemive examination of the question.
It must be remembered thet the Gavernment's decisiop
n this regend is open to judicigl review.

Holding

1 Unitwise selection waus held to ba violation
nf articles 14 and 15, Despite this coclu-
sfon the selections alrendy made were aot
ret aside because the setected candidalas weze
not male pariizs to the petition. The 24 scaly
wwhited were ordered 10 be hlled vp accord-
Ing to the order of the Court,

%. 41% yeservation way Beid net cxcessive,

3, The classificution of backward classes an the
haeis of castes was held to be withip the
purvlew of article 15¢4). The Coust relied
on jta earlier decision in Rajendran's case.



Dakyabhes Chaturbhal v. Stats

11 Guj LR, 386 (1970)

Factr

Challenge 1o a Gavernmen| cwcular which regulriod
the disposal of rivesbed lands to cerlain groups of
people 1o the exclusion of others after cancetlavion of
Uswe cxisting ofder regarding Uhe disposal of such lmods
by public auction. The priority for disposal of such

lugds were ¢

(i) Bonafide agriculturisty of the village holding
not less tham 5 mcres, will be

given to Harijans, Adivasdg and Backward
Classcg people.

(i) Holders of land adicuning Bzt Bhatha lands
hoding land Jess than §6 acres and who 1o
the collecior's apmion have a genuine peed
of additioar! lands Yor manienance of their

familics Inter se preference in this cage wlso
will be as per (i) above.

(iii) Cooperativs {arming sociciics of Harifens,
Adivesis and Backward Class persona,

{(iv) Coaperative farpiny society consisting of
landiess labourers o« -mnﬂmldden.

(v) Any of the priority holder under the Watsr
Land Ruies.

isues

Was the quantum of reserrtion in favour af back-
ward classes excessive T

Extracty
Metha 3,

Thercfore, the cfiect of thess clauses i not to make
a special provision for small iznd holders or landless
people who need (he land for their maintenaace aod
who could ot bia at the public auction as against
rich people. The whole classification is on
two cssential principles :—that the individual pets
excluded both by co-operative society and by an
individual member of Harijans, Adivasis apd Back-
ward class people. There by no list produced by the
State, even though the Stole Wis beep glven proper
opportunity (o file an oadditional affidavits of persons
who are reparded ay backward class people and for
whose benefit this reservation is souchy fo de  Mmade,
There is, therefore, no material whatever 1o indicate
the cotepory ol “backwasd clasy " a5 yndemtood
im hiy relevanmt Government rsolutiop.  The fact
remains that even the landless individoa) or zmali
holder hokling fess than fve scres would be theown
ouf of his ¢xisting tenancy ag his leasg would not be
regewed, i he does not bappen (o be a priority holder
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s8 mentoned in Clause §, while the cooputative koclet

of any kind would have [¢ase reocwer if the conditib:{
Np. 1 i fulfilled by members individualiy holding 1éss
than 36 mcres excluding Ber. Blutha lands  and the
1otal holding inclwling the land 1o be gronted is pot
excoeding the nuinber of mewber nhipticd by
16 neres, Besides, the reservation is o excestive as in
-cases of Harijans, Adivasis and Beckward class peopie
that they would completely exclude bona fide maricul-
turists haviog no lapd or haviong [ands less than § acrea
who would have [allen otherwise under tho first
tategory of priority holdsrs, Similarly, in the secony
ategory when the ground for consideration is the hold.
ina of land adjoining Bet. Bhatha land, even if the
becd for additional {and for maintenance of {amily s
fournt 10 be penuine, ths individunl shall be excluded
sad.the Harjjans, Adivasis etc, would be preferred,
Bven if these two preferential catepories of priority
halders are oot there to exclude an individual or even
the co-operafive farming society of landless holders
would exclude him and in thoss cases there ars no
timits specified of holdings of thoss cooperative mem-
bers.  Even the exclusion would happen not only by
ths co-operative members, s individonls of priority
class in the village but also by the samo principle
operatlig even in the neighbouting villages within the
radivs of five miles. 1t is in the light of this exclu-
sion gchemo, which would feave no discretion to tha
competent authority sad would absolutely bac any
r2nowa) in favour of persons olher thap the coopera.
ive gociety or priority holdsrn  menlioned in  thia
scction, that we will have to ¢consider the rival conten-
tion of the parties. At this gfage it would be relevant
b note that the method of fixation of reny under
slavse (65) s that of the averape of the pust three
years' auction realizaton or it there w23 no such
suction, of rent aclually realised for similar adiacent
ands, Even in the abscaco of that, such rent 1 o be
determined by the Coliectar an 1he basis of ane sixth
ol the gross produce converted in terms of cash,
subject ta revision 33 mentioned in Clause (7)., This
rent remains constant wnless revised under Clause
(8} for the rencwal period of the lease af 10 yoars,
Therelore, in all these cases of Bet and Bhatha lands
the effect of the circular would be thal there would
nol be a single instance of public auction from year
10 yoar which would augment the revenie But for a
period gf 1D years the lands wou)] be givem op the
banis of thess prices mentioned in clsuse {§).

As regards the tecond question raised by the ped-
tioner the inequality is wyit large on the face of this
stetutory order. Bven though ap opporhumity  we

given to the State to file proper affidavit, no list has
been piven of the backward classes 1o show thai the



etikerion adopted by tho State wax the criterion laid
Jowa by their Lordships of the Supreme Court in this
coluection, Besides, tho reservations, as we have
alreuly pointzd out, are &0 excessive that almoag all
tbe 100 per cent lands would to these Harijans,
Adivasis and backwsrd persons and the reservation
would cease to be m reservation® at all within the
pacuving of the cxceplion provkled in Art. 15(4) of
thi® Constitution. Alter the decision of the Supreme
Couwl in State of AP, v, P. Sagar, A LR, 1968 S.C.
1370, the Jow in thiy conunection iw now well settled.
Al page 1562 it has been observed that ths Parlisment
lis by cnucting Clause (4) ulicmpted to balance as
mgaiest the right of equality of citizens the
necessilics of the weaker sections of the by
alloving & provision to be made for thalr advancement.
1n orler that effect may be given (o clause (4}, it must
appaar that the benpliciaries of the special provision
#ro classes which are backward socially and' educa-
uondlly and (hey are other than the 'Scheduled Custen
and Schedule Tribes and that the provision made is
for iheir advancement, Reservation may bo a

to odvance the interest of weaker pectioas of socisty,
but ia doing so, care must be taken 10 see that deserv-
ing ansdl qualifed camiklates are mot excluded from
admission to higher educational institutions. The
criterion for determining the backwardaess must not
be based solely on religion, race, caste, sex ot place
of birth, and the backwardoess being social and educa-
tional must be similsr ta the backwardness from which
the Scheduls Castes and the Scheduled Tribes sutfer,
Theso are the principks which have been enunciated
in the decisions of the Supreme Court in M. R. Balaji’s
case, ALLR, 1963 8.C. 649 and R, Chitralekha v, Stata
of Mysare, ALR. 1964 8.C. 1823, In Balaji's cnse,
iL was in terms pointed out that g ressrvation which
makes it possible for these backward classes to get
seals even more than 50% weuld amount 10 excessive
reservalion, as the concept of reservation would imply
reservation of less than 50%. Thereforo, on this short
ground, this statutory order, amounts to a class legis-
lation and must be struck déwe, As pointed out
by their Lordships’ i the said decision at page 1384
when a dispute is vaised before the Court that a parti-
cular law which is iovonsisteat with the guaranice
against discrimination is valid on the that it in
permitted] under Clause (4) of Article 15, the assertion
by the Stute that the Officers of the State had taken
inte consideration the criteria, which had been ad

by the Couris for determiniog who were the socially
snd cducutionully the backward classes of citizens,
would oot be suflicient to wusinin the validity of the
claim. The Courts, of the country are invested with
Uie power to determine the validity f the law which
infringes the fundamental rights of citizens and others.
When 4 question ecises whether & law which prima facie
infringes a guaranieed fundaimental right is within an
sxception, (he validity of that jaw was made after full
consideration of criteria which have a bearing thereon,
and was within the exception, the jurisdiction of the
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Courts th determine whether by making the law
fusdamental right has been infringed is not excluded.
The validity of a law whick apparendy lnfringes the
fund righis of citizens camnot be upheld merely
becauss the law maker was satisfied that what be did
was right or that be belicves that be acted in 8 manoer
consistent with the constitutional guarantees of citizens,
The test of the validity of a Inw alleged fo infringe
the fundamental te Of citizen or any act done in
exccution of that law lics not in the belict of the
maker of tho law or of the parson exocuting the law,
dbut in the demomteaton by evidence nnd Rrgument
before the Couris that the guaranteed right is nof
infringed. Theretore, merely by stuting that the state
was giving eflect to the directive principles of the
Constitution and was making reservation for weaker
s contempleted by the Coostitution is not a plea al
all which woukd justi!i):a:uch a class legislation, when
no attempt whatever been made to show by any
demomsirablo cvidence and arguenent that this wok g
reservation which weuld fall under  Asticke  15(4).
Bezides, the fact that the classification is veasonable
wouldnotbeublcmlupportit.unlunhonisamm
between the classification and the object sought 1o be
achicved. As we have already poinied out, the ohj
sought to be achieved is completely a collatecal obf::::
and the criteria which are_adopled {or the slfcged
classification viz, the membership of the CO-DPETAsive
society and the person being ijan, Adivasis or
backward class people have 0o rational nexus whatever
to the object of aupmenting land revenue which
would be the lmplicit object woderlying the entire Coda,
including the statulory power of disposal of the said
tands for the bencfit of the public. The Code pever
contemplated any exclusion of persons wher such
statutory power war sought to be exercised by the
State by any statutory order,

Therefore, this statut
Articls 14 of the Conslitution
it must be struck down,

order clearly  violates
and even on that ground

In the result, this petition must be allowed. The
imp Goverament resolution, dated December 28,
196G, is, therefore, held to be ultra vires and is strack
down. The respondenta and the Stats revenve aniho-
rilies are directed oot to 12ke into account this
circular while considering the question of renewal of
leases or disposals of the Bet and Bhatha lands ig
question and also not to dispassess the petitioner excent
in due course of law without firsg detzrmining  the
question of renewal or disposal of theso lands in
accordance with law, Rule accordingly made absolute
in cach case. The State shall pay coats of the petitioner
i sach case.

' Holding

Reservation was fouod io cxcessive In favoirr of
backward Classes and was held 10 be uncoastitutional.



Gurinder Pal Singh v, Stote of Purnjab

ALR. 1974 Dgnj. 125

Facts

A challenge to the gavernment ordess making resers
vations in favour of Scheduled Casley, Schieduled
Tribes, backward classes and residents of backwetd
arcas am! other classified categorics for admission 1d
medical collegey against 50% seats. The quantunl of
reservalions was ©

(i) Scheduled Casics/Tribes
(1) Backward Classes

{(il) Backward areas

{iv) Sportsmen/women

)

20%
2%
10%
2%

Central Government pominees
including from I&K

Women candidates

Caudidates from boarder areas of
Punjab

6%

(vi) 1%
(vt} 5%

(viii) Children of political suffercrs of

the freedom Struggle with Punjab

domicile

(a) Children of defence
personnel who have lost
their hives

(t) Chitdren of defence
persoanel disabled

(c) Children of the persotnel
of 1he Border Security Force
killed /disabled

(d} Children of the ex-
Servicemen of Tndian
Armed forces

2%
(1x)

2%

Jssiigs

{t) Js economic condition of a family relevanl
for making reservations in favour of back-
ward classes for admission to medical
coliege 7

(ii) 1s reservalion for residents of packward areas
constitutioaal 7

Exiracts ©
M. R. Sharma, J.

Challenge 1o Item K. (ii} may gow be coensidered.
Regarding backward classes, it is submitted that ceser-
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valion cansot be made for eny paciucular casie or
community becausc backwardness depends more br
{ess upon the ecomomic condilion of a family. In
this respect, the leasnéd counsel for the Slate has drawn
my aiteation lo a circular fcticr No. 2662-5WGJ|-
63/6934, datcd 20th Aprii, 1983, issued by the Statc
Government which provides Lhat a family whose annual
income is iess than Rs. 1,000 should be regarded as
a backward family, and some commugitics which are
socialliy [ooked down upon by the people of the Stale
and whose anoual income does not exceed Rs. 3,800
and who areso declared by the Stale Governmenl arc
a0 1o be regwded a5 backward  communities. Ik
would, thus, appear that this circular amply highlights
the aspect of the backwardncss of a famliy before such
a family can be declared 1o belong to a backward class,
Such o classification is admissible undec the
Conslitutiont and canuot be struck down. The consti-
tutionsl validity of the reservation made a1 ftem Nos.
(iv), (v} and (ix) bas not been chellenged. The
next item regarding which a finding has to be given
is the “backward arens”. The learned counsel for the
ecspoucent has placed belore mg s brochure relatiog
to the acdmissions to thic 1st Year Class of the M.B.B.S.
Course gt the Governmenl Medical Collcges at Patiala
and Amrisaz, Reéparding batkward atea candidales,
the following conditiohis have been laid down :—

“Backward Arca Candidates :

Candidates c\zsimng zdmizzion fiom backward areas
of the State should submit along with their applications
g certificate  from Dcopulty  Commissioner/General
Assistant to . Depuly Commissioner, Sub-Divisional
Qilices (Civil} of the District concerned that the claim
of the capdidate falls under one of the following cate-
gories as given in Pusjab Government leiter No.
15595-WG 564174, dated the 7th September, 1956,
from the Chicf Secrctary to the Goverameal cf
Punjab :—

(a} A person who with the family members has
been vesiding ip 4 particular village or lown
-constantly ot & period of ten yeits, o more
and i likely to coghinue to reside thers.

A person who has been vesiding in a village
ar town for & perod of less than ten years,
bat is likely 10 reside there on account of the
fact that ke has oblained gainful employment
or settled there afler reticement, would also
be termed 29 permauent resident, if the stay
is for not Jess thea five years.

In the case ol a peison who hus been gesiding
ir 8 village or town in Llhe said area, the
total period of his stay st both places will

(k)

(c)



bs counted towards his residsoce in thet
erca,” A reading of this provision shows
thal & person residing in a particylar village
or a town for a particular period has been
shown preference on the basis of residence
only. A milliongire and a pauper living in
such areas have been (realed at par. [If the
object of making reservations in Medical
instilutions Is to show a profereptial treatmeot
to the economicaily backward people, then
oot faiis to understand bow a person living
in the cities of the same State, can

accerded a preferential treatment with aoy
justification. Acticle 15¢4) of the Constitu-
tion provides that the State may mske any
special provision [or the advancement of aay
socially and zducationally backward classes
of citizens. The ¢lasses of citizens meationed
in this Article do pot relate to those citizens
who reside within certain geopraphical liits
cegardlless of their personal auainments or
acbievemears. It is no doubl true that while
making laws or while taking execuiive action,
the State can make a reasonable classification
on the basis of peographical mits but 1here
must be an object for which such a classi-
fication is madg and the classification itself
smust have a reasonable nexus wiih the object
sought to be achieved. Residepce in a parti-
culer aren ir a State qua the other citizens
of the same state cancot form the basis for
claiming additional “privileges, If any law
mekes any such provisions, it shall have to
be tested on Lhe basis of Article I5 of the
Constilution, T am further fortifad in this
opinicn because in making a ¢lassificativn of
the backward ¢lasscs the State iiself has made
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Holding
(i)
(ii)

a ratiopale classification between ordinary
commustities and the communities which are
socially looked down upon by the peaple of
the State. in the case of the first category
the imit of family income has been hixed
at Rs. 1,000 per anoum and in the case of
the second category weighlage has been given
to offset the effect of social prejudices by
fixing the annual iccome of the family at
Rs. 1,800, In the very nalure of things
backward areas are those the residents of
whick are economically backward and who
are denied the facdity of higher education
partly because of lack of educational ipsti-
tutions in these areas and partly because
their residents do not possess the wherswithal
to pursue higher education ip  institutions
siwated far away. In order to give relief ta
the really deserving residents of such areas,
sorae yardstick for determining comparative
prosgerity of the residents has to be provided.
The provisions guoted above do not give
any such indication. I am of the considered
view ijat reservation for backward areas
mentioned at 5. No. (iii) in Apnesure {'A"),
in the absence of any yardstick with which
social and educational backwardpess of fhe
citizens of the arsa cap be delermiped, . is
violalvo of Articles 14 and 15 of the
Constitution. This rescrvation deserves to
be struck down.

Economic condition of & family wat a rele.
vant factor in determining backwardpess.
Reservation for residents of backward areas
was beld 10 -be uncopstitutional.



B, Sayeed Almed v. Stale of Mysore

1969 (1) Mys. L.1,. 79

Facts

The petitioner had applicd for admission inte Pre-
Profcssianal course leading (o M.B/B.S. Degree on the
basls that he belonged to the socially and cducatiowally
backward classes. He was denied admission though
e had secured more marks than anotber backward
class candidale with Jess marks.

Issue

Whelher on'the basis of his father's pecupation
(mechanic) he fell within the socially and educationaily
backward class ?

Extracls
Nurayany Pai, 1.

The answer to tne comphaint &S sst out in the countet
afiidavil of the Chaicman of 1pe Selection Comumittee
is that on the maierial before them, the petitioner could
not be classificd as belonging (o the soctally and educa-
tionally backward class, and that, therefors he was
considered in the general pool in whick he could not
secure admission, on (he strength of his marks.

Although in the ailidavit filed along with the appli-
cation, Lhe petitioner’s father was described merely as
an ex-cmployee of concern called “Vikram Industries”,
it ¢ ciear from the affidavil of the petitioner snd of ihe
Chaircnap of the Sclection Commiltee filed in  this
petition before us that it was sscertained that the peti-
tioner's father was a ‘mechanic’ but, that, on accouat
of rheumatism, he has beep oul of work for some
months prior Lo the date of the application and also at
the time of the appiication.

The mere fact that at the time of the application,
on account of ilf health, the petitioner’s ather wes
not actually working, is not sufficient to hold thal his
occupation was mot that of a “mechanic”, As pointed
out by 1his Court in Viswanath v, The Chicf S¢eretary
to the Goverament of Mysore (1), the true test is
the permanent occupation of the parent or the guardian
of the applicant, and any temporary, inability to carry
on tbe permanent occupation is not a disqualification.
There is no doubs therefore, that the occupation of 1he
petitioner’s parent was that of a ‘mechanic’,

There is also no dispute that the anpead income of
the parent was less than Rs. 1200 his only income at
the tinte of the appiication was Rs. 624 being remt
fetched by his ancestral house.

The only remaining question therclore, is whetties
the occupation of a ‘mechanic’ is nol one of the cccu-
pations set qut in (ke relevant  Governmeny Order
defining socially and cducationally Backwart Classes.
Occaopations therein sct out are :

(i)
(i)
Clii)
{iv)

aciual culijvator |
artisan ;
peity busincssman |

inferior swyvice, iz Class 1V Government
Scrvants and corresponding class of appro-
prlstc empivyment iaciuding casual lakour ;
an

(v)

any other occupation

involving manual
labour,

On the view that ‘mechanic” DDOES NOT  come
within the scope of any one of the first four enunerated
occupations, the argument on behalf of the respondent
was (hat the further question did remain as 10 whether
the occupation of ‘mechanic’ was dominantly one
jnvolving manual labour or whether ‘it does not involve
Eteater properon of intellectuat lobowr, I appeats
to us that it is umnccessary 1o make an invesligation
on those linss. A ‘mechante’, according to the Oxford
Dictionary is one who clearly answers the description
of the word ‘artisan’ in the said Diclionary includes
the word 'artisan’, Ths meening assigned jo the word
‘arlisnp‘d in the sz;idd Dic_:t;onury includes (1) ‘one
occupied 1n any ustriat art'; ‘mechanic
baodicraftsman' ; (3} ‘artificer’, {2} ‘mezhanic or

Holding

“Mechanic™ Fell within the description of the word
‘attisan' under the Mysore Government Order of Jul
1863 and hcnce the petitionsr was entitled to be const-
dered lor admission oft the basis thay he belonned to
backvard elasses. Mandamus was issucd dir:‘ecting
the Sclection Committee to consider the application of
the petidoner.



Abdul Latiff v. State

ALR. 1964 Pat. 393

Fupts

The Bihar Government had issued  the followiny
suidefines for the sctifement of excise (gunjn) shops
i tavonr of  Schodaled Caste and Schedulzd T
applications by an Order of 20th Aupust, 1958,

(i) Intimation 10 be given 10 the Department of
Social Welfsre who would pive due publicity

among the Scheduled Castes amd S¢heduled
Tribes ;
(ii) When there are several candidates for mn
excise shop out of whom one is a §.C. or §.T.
candidate who is suitable, the settcment
should wot be made by k% buy by ofiering
to that applicant ;
(iii) If there are more than one suitabls S.C. or
S.T. candidate, settlement is 10 be done by
lot amung such suitable candidates and the
winner would get the shop ;

S.C. and S.T. candidates should mat be
rejecled except afler carefol consideration of
the matter.

(v)

The application of the petitioner who was ope among

i 39 applicants was rejecied and he challenged the
order.

3

{ssues

Wes the reservstion exclusively in favour of S.C.

and §.T. candidates excessive 7 Was it valid undes
prticie 15{4) 7

Extracty

V. Ramaswamy, C. 1. and N. L. Untwalia, }.

At o maver of construction, it is manifest that Art,
15(4) ot tha Censtitution is not an indepepdent or
substaative enactaent but it is an ¢xception er a Guali-
fication to the main guarantec under Art. 15(1) of
the Constitution, T 13, therefore, not permissidle to
wterpret Art, 15(4} of the Constisution n such a way
a5 to destroy dr nullify the meaning of guarantes under
Art 15(1) of the Constitution. It is because the
tinterest of the socicty a5 8 whole is served by promoting
the advancement of the weaker elements of that society
that Articie 15{4) of the Constitution autharises special
provision 1o be made. But if a provision which 15 in
the nature of an exception completely exciudes the

Test of the society, that clearly is outside the scope of
Art, 15(4). pe

Holding

The reservation exclusively in favour of $.C, and
S.T. applicants was Leld 10 bo unconstitulional.



Haridaya Narain v, Mohd. Sharif

AlR. 1968 Pat. 296

Fucts

The main copstitutional questions relaled to the
validity of seclion 49M of the Bihar Tenancy Act and
nofification No. A/T-1015/55-1091-R. dated the
7th February, 1956, of the Goveroment of Bibar, des-

cribing Jajams (item No. 13) =23 &8 backward
community.

fssues
Whether Rajams belonged to backward classes 7
Extraces

Narasimham, C. J.

Mr. Mahendra Prasad Pandey has not been able to
produce before us any matcrist for holding that Jajsms
(Hindu and Muslims) are not socially mnd edu-
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cationally backward. QOn the other hand, in Mr. P. C.
Roy Choudry’s Gazetteer of Darbhanga District at
page 86, it was pointed out :

“The incidence of literacy among 1hem appars to he
very low but a few of them who are educated huve
taken up other professions alsa”,

Their educational backwardpess is thus beyona
nestion. Socially also, there is no data to show thal

y are et backward. Hence thece is no grouad for
striking down the potification for the sole reason that
the classes have becn described by heir caswe name.

Holding

Hajams were held to be socially and educauoaally
backward, The court welicd on the Gazelleer of
Darbhanga Disirict



Laila Chocko v, Stare

AJR. 1967 Keraln 124

Facty

The petilivner belenged to Lthe Mair Commuaily #nd
he had seeurcd Ist Class in the BSc, degres with 639
marks in the subjects, He was dented adlmission 1o
tedical College.

fsseae

What is (he cciterion for identifying sociatly and
educa:ionally backward classes ?

Extracts
Muabbew, J.

Counset for the petitionct (n that casa subamitied
that the peliioner was entitled {o get admission to
the course for the reason that persoas who have
been Rdmiticd to the peserved seays have gos deoser
marks. Tt was nrgued that the income of the petitioncr’s
Father is far below Ru 6,000 and still the petitioner
has not bech admitted 10 the course, Whereas membera
of the Exhava Commusity, the income of whose
famifics is telaw Rs, 6 tave boen cousidered as
belonging to backward class and were edmitted 1o the
course and that it is disctiminatory to have done so.
In ofer words, the argument was that 3 income §s
the criterion for deciding the backwardness of 2 class,
then the petitioner Rlso belongs to backward clags and
should have been admiticd to the course in preference
tq them as he had secured greater mtarks than any one
of them. 1 subrmitted that as the classification
has been made mainly on the basis of income, thal
Jasgification cught to have been applied to the members
of 3l the communities in the country xnd A9 the tlassi-
Beation based on income has been applied to certain
communilies only it i3 bad. T am not inclined to

=494 Welfare/90.

accept whis subnussion, 1t waa sftey adverdag to the
relevant pronouncements of the Su ¢.Court on thy
subjeer Hiat the Comumissioner for Reservation of Scats
i Bducational Insidtutions, Kergla, decided to aceept
lhe mesos-cu-casts/Community test for gdetermining
the backwardness of a ¢lass. The Commission observes
ai page 35 of lts reports,

*Wr, thewfore, comsider that a weans-cuwy-
caste/Community test has (0 be adapicd for the
clasefications s0 as (> take is only the poor and

dmwin_g sections  and  estiwude the  wealthier
sections’ .

“Members of the lamidies in the State which
have an “aggregate income” of Rupees 4,200 and
above per annum from all sources pug  together,
cannot be considercd to belong to any socially
backward class whatever may be the carte or
somuuaity to which they belong,™

This hay been enhanced by Government 10 Ry, 6.000
i G.0, (P} 208/66{Edn dated 2-5-1968, As t have
glready said, the determingtion  whether & class is
backward is & compicx question.  Several factors wil)
Tuve 10 be iaken comskleration, It was not on
the basis of income along thai the question was deter-
mined, Therefore, merely becavse ¢he income of the
petitionet's father js less than Rs. 6,000 that would not
entitle the petiioner (o ¢laim that he belongs 10 back-
ward ¢lass on she basis of the tese of inconee. ¥
therefors, overrule this contention, ‘

Holding

Annual igrcome of families alone cannot d i
social and educational backwatdnesi arol detomine



Rantnakara Shelty v, State of Mysore

1969(1) Mys, L.J, 149

Facts

The case involved the interpretation of the Mysore
Gowernment's order of July, 1963 defining socially
and educationally backward classes. The tioner, an
applicant for edmission to Medical Co claimed
that he belonged to backward class within the meaning
of Mysore Government's order. He had declared that
his father's annual income was omly Rs. 650 The
Order had adopted cconomic condition and occupation
as the criteria for determining backwardoess. An
income limil of Rs. 1,200 per family along with cerlain

occupation was fixed as the yardstick for determining
backwardness.

fesues

(1) What does the expression “family” mean ?

Extrocts
Narayana Pai, J.

Although, us observed by this Couxt, the order
purports to refer or deal with a family as a unit for
the purpose of dcterminin!g the status of the family
apd of the members of the family, Lhe difficulty created
hy thesc is that it does not define what it means by
a family, Although the expression “undivided family'
has been used and is normally wsed by people, the
exact kegal import of that expression in its application
to verious categories of Hindus, is not always borne
in mind. ‘That the order cannot apply or be applied
odly to familics which answer the description of the

legal expression ‘Hindu updivided family' is clear from °

the fact that in Mysore State, to_which the order
applics, there are families of Eﬁﬁom who are naot

indus, but profess other faiths hike Islam, Christianity
etc. and at least two types of Hindu undivided families,
Mithakshara families and Aliyasanthana familics with
one great difference between the two, viz., wheteas in
the formes, father and son belong to the same Eamily,
in the lalter fether and son belong to two different
familics. The normal rule of inlerpreiation should,
therefore, be applied viz., that the word ‘family’ used
in thc Government Order is an expression which is
Inicnded to apply to all person irrespective of the
rules of family law applicable to them. If 50, the
most obvious inference is {hat the reference is to the
pormal or natural consisting of & husband, wife and
their children living topether, along with such other
relatives as may be living with them.,

Hence, the s:l%gcstlun both in the course of the
srgumcnts, a8 well a8 in the form of affidavit anpexed

ta the form of application, that the applicant and his
parents or guardian should pursue one or other of the
caumcrated occupations appears 10 us to be correct.

The pext and the more difficult question is tw whom
and in what manner the test of income should be
zpplied. If it were possible in the ciscomstances to
hold that the family refeyred 10 in the Government
Order is an undivided family known cither to Mithak-
shara Law or Aliyasanthana law or any other system
of family law holding property in common, then,
pecheps, it would have been easy o say (hat income
of the entire undivided family should be taken into
accourtl, When, for reasons already slated, such
meanipg cannot be assigned to the expression ‘family’
nsed in the Order, the income for purposes of Lthe
Crrdex cannot be income of the entire undivided family

af either the applicant or the applicant’s father or
both.

it appears 16 us that Lhere is same guidance for the
resolution of this difficulty in the third paragraph of
tho Order itself. While setling out the reason for the
fixation of Rs. 1,200 as the upper limit of anpoal
income for purposes of the Order, it is slated that :

“The 1pc: capila income of the Slates for the year
861 was Rs. 226 per annum, Taking an
avcrage family to consist of 5 members, the
average income of the family comes w0

Rs. 1,030 per year.”

The clearest suggestion in  this is that a family
conternplated is & natural or nonmal family whose total
income i five times the per capita income as deter-
mired by statistics. This statemenl proceeds upon
the footmg ecither that the income of a siagle indika:al
in the family is so high as to give the family the
benefit of five times the per capita income, or that
the income of ons, two ar more members of the family
actually earning or contributing to its income is not
less than five limes the per capita income. Whichever
way one looks al it, the ultimate idea suggesied is 1hat
the family of the applicant meaning: Ihereby the appli-
cant, his parents, his brothers and sisters and
relatives living logethet, have the bencfit of aa income
of Rs. 1,200 per year irrespective of the [act which
among them and how many among them cam that
inccme or own its which yield that income
provided that al! such income is availeble to the farr

and the benefit of il therefore is mlso available to the
applicant.



We held, theeefore, that an apglicam way be rogerd-

eed as belonged to socially and e

chain af @
i)

tii)

ucalionaily backward

he wod/or bis parents or either of them ar
his guarding in the event of his being wo
orphan, pursue or pursues any cmo Of the
occupalions enumerated in the Government
order ; and

the lotal earmings of the iscome Erom pro-
pesty, if any, belonging to the pareats (or in
the svent of the death of poth of them, the
goardian) of the applicant, {ogether with the
catnings snd the lsoome from propecties,

nny,belongingwlhcapplium,hismhm'

13

ot siaters or othey relativer living with thon
mw the family does not  excesd

Han{hemofumhmmwmmdoumm-
bute to ihe income of the femily or does sot cmrnbole
his or per tncome for the upkeep of the femily, then
T i b gt
ikewise, i iotome from ise of ope
d&mm«m«vdﬁwhmﬁ%
to the family of the applicant, then that incons in als
not available for the computation.

Hoiding
Same ac given in the judgment.



Sudha v. 5. C. of Medical College

ALR. 1967 Mys. 221

Fact

‘The pctidoner was #u applicant f{or admission ta
onc of the Govermment Medical Colleges in the State,
She: hiagl passed the Pee-University Course Exammintatior
of the Bangalore Universily, She secured 197 marks
in the opiional suoje~ts and 35 marks in the interview,
that is ageregate marks of 232, She claimed to bzlong
1 socially and cducationatly Backward Class, Tie
fust selectod camdidate in the Gemeral Pool of  the
Bangalore University secured 240 marks while the fast
selecivy] candidule i the reserved seats for socially
und educationally Backward Classes secured 222 marks
in the aggregate. 4 was undisputed that if her claim
to holeng to such Backward Class Is upheld ahe is
entitled to be sclested for sdmission 16 one of the
Medical Colleges and if her ¢laim is not so accepted
she woulld not be entitled 1o b setected,

issiees .
Whethur the petitioner belonged to secially and edi-
calipnally backward class on the basis thaf her father's

occupation of “Purchit” was one  which involved

manual Jabour within the scope of Mysore Govern-
ment's ordes of July, 1973 2

Extracts
Chandrashekir. 1,

In the affidavit sworn 1o by (he Pelitioner's {ather
it is alleged that his oceupation as ‘Purohit’ fells within
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the calegory of eny other ecupation involving manudl
labour apd that he is a petty Purohil having to do
Paricharika’ which zn assistang has to do.

In deeiding whether an uctupation iovolves naoual
labour or intcllectual labour,' we have ¢ ook to the
predominant charicler of thal  occupation. Every
vecupation involving intcliectyal Jabour may alo in-
valve some manual jabour. LCven a Surgeon has to
work with his hands in performing a surgical operation
that does not make a Surgeon a manval Iabour as his
hands performing a surgical operation that does nol
make ¥ Surgcon a manval !aggur as his profession
réguires sustaincd udy, lcarning and .use of intellect
Though u Purohil may use hiy hands in performing
ecrigin riwals and  ceremonies, the  predominent
character of bis occupution is that it requires study
an¢l knowledge of scriptures ung of 1hq°%udg; of the
traditions and the performance of hiv work involves
mairly  chaating or recitation of Catamess” and
scriptures.  'We are unable to hold that thar the view
taken by the Selection Committee that a Purohil's
occupation does not invelve labour i erroncous

Holding :

_ The occupation of “Purohit™ was one which did not
invalve manual labour and as such the petitioner Sould
not claim L belong to backward class.



V. Rughuramufi v, Shite uf Andhrd Pradesht

AR, 1952 AP 129

facrs

Two applicstly belonging 15 backwiad - classes
upplicd For admission to Medical Colleges. They were
interviewed et were nol seivcled on the basis that the
maximuin seais aliohed for the backward chasses were
exhausted hy sy other apphcapts  from  backward
clianses who secured higher macks than the petitioners.
though in fact. they got higher marks than the 1wo
cundidales whes were selecled for Lhe scats (hrown ofcn
Inr generzl compelition. The twoe candidates challen-
redd e selection as i vielation of articie 15 and '29..
The Government had lixed « maximum  of  15%
reservalions (os backward clus es.

Issties ©

(1} In the prohibilion on backward classcs to
compele with others violative of arlicles 15
and 29(2) ?

{2) Is e fixing of 4 maximum perceniage of
rcservalion for backward classes constitu-
lional ?

fxfraeds -

K, dithbe Ruo, €, 1.

By lhe Amendment nothing in Ar. 29(2)
prevents @ slale from  making #ny special pro-
vision for toe wdvancemenm of any sociully and

cducationally buckward classes of cilizens. To thas
exenl the jundemental right of the citizen under Art.
29(2) can be abridged by the Statc,  But the abridge-
ment is condilionsd arkl circumseribeg provisions of
the clause. Any special provision made by the State
should be for the advancement of the backward classes
ol citizens and 00l to abridec the rights guaranteed
lo them under the Constitution or retard their progress.

To iHustrate : The State may allol & mininum
number of seats in professional colleges for backward
classes,  This provision would be for the advancetient
of the backward classes for irrespective of the marks
they secured, certain seals would be pusrantced 10
those classes, But if in partenlar locality the members
ol the backward classes secure hiph marks and are
able to compele with students of other classes (hey
would not be deprived of their right to get admission
into colleges beyond the quota allotted to them,

Such a pravision would cerinly be for the advance-
ment of the backward classes. On the olher hand, i
o maximum be fixed, nstvad o providing for  the
whancemen( of thoce ¢hisses i the  contingency
visualised above. 1t would retard their progress ; for
studenls of 1hose clayses who secure more marks than
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students who compelc for the goneral seats snd get

less marks than studgnts befanging w theoir  classes
wouid not set seats,
‘fo thal exlent the provision made by the  Sute

would bc in excess of ths power of copferred on it
uwnder Cl. €4) and therefore cannot afieet the funde-
mental right of the citizens whether they belonged to
buckward classes or not. To put it difercntly, cvery
individual citizen us o citizen whether he belonged 10
the backward clanses or not has a night to pel admission
into an cducational institetion of the kind mentjoned
in CI. 2 of Art. 29,

The said fundamental right is abridged by the special
provision madv by t{he Stale for 1he advancement of
any socially and educationally backward classes of
citizens, §f the provision is For the advancement of
such ctasses the fundamental right af u citizen is not
infringed for his right ilsell is reduced by the provision.

If the provision though it purports 1o be for (he
agvancemery of the backward ¢lasses, in effect 2bridged
their rights, the cnlirc rights, the entire provision or
thay part of it which abridges their rights would be
had lcaving unlouched the fundamental right of every
citizer whether he s rember of the backward classes
or not.

In tht mstanl casc the State directed that & maxisnum
of 15 per cent, of 1he toal number of seats in any
faculty may be reservixl for backward ciass candidates,
The said rule is obviously made on the assumption that
under 1he contingency mare than 15 per cent, of the
tolai number of seats in any faculty would be or could
be captured by the members of the backwerd classes
in open competition,

This assumption has been bailed in the pyesent case.
Therefore. the effect of the provision ipstead of
advancing the cause of the backward classes prevenls
some members of those classes from geuing seats were
bronght under cormmon pool. 1t may be that in other
localities where the members of the other communilies
are more advanced cducationally than in the second
region of the Telenpana ‘Area, this nile may work fac
the advancement af (he backward classes candidates.

It is therefore nol necessary 1o hoid that the rule
is bad but il would be enough Lo confine the operatlen
of that rule ta o case where the assumplion underlying
thit rule applies and o hald that in olher cases where
the rule does not operate for the advancemen, of the
backward classes the fundamental sight of o civizen
uf that closs is unaffected by 1he provision.
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We wopld suggest that the nde may be modified Holding
by substituting the words ‘minimum of 15 per cenl’

fur the words ‘maximuem of 15 per cent’ or by any (h 5;3?3’;;:““2; tl::&k:;ub‘i ::zlsriv:wofm
other appropriste way. L1 is nol dispute that but [or 15 and 29¢2)
the provision, the names of the 1wo petitioners would '
have been considered siong wilh the applicants selecled t2) lnstead of fixing the maxichum percentage of
from Lhe genperal pool, and if so considered they would reservalion for backward classes, a minimum

have been selected. pereentage shoukd be fixed,



facok Mathew v. Srie of Kerola

AELR, 19649 Ker, 3Y

. Fuce

The Government of Kerala passed orders in $857
riking ceservation al seats for backward classes for
addmission 10 Professonal colleges.  The quantum ol
réxrvation was 35% tor backward classes and 5%
[or Scheduled Castes and Scheduled Tribes. The
batkwar] classes were again sub-divided into the

fotowing groups 1 —
(1} Ezbavas 13%
(2) Muslims 9%
{3) Laiin Catholics 3%
(4) Backward Chrislians 174,
¢5) Other Hindus D%,
Total AS5%

The vrder of Kerala Government wvas challenged,

Justice Vaidyalingan, fus w0 (hen was)  (Smple
Bepch) held that from 112 malerials adverted te hy
the Siatc Governmeal themselves @ was clear that the
Government had nut wvalidly determined as 10 who
should be included in the backward classes. ‘The
basls to include the hizhavas and the Muslims as a
whole as backward .lasses was predominantly based
on the test of caste und rligion and no e¢nquiry into
their economic condition had bepn made, Consequently
the classificatiou of backward classes was invalid under
arlicle 15{4%. The 35% guanttm of reservation snd
the sub-division of that 38% was also nat valid.

1. On appcal ta the Division Bench in State of Kerala
v. R faeeh

AIR 264 Ker. 316

the High Caurt (Af, 8. Mgaon. CJ. and Madhavan
Nnir, 1.} held the tellowing :—.

Exiracts

The first and seeand respondents in Q.17 No. 1266
of 1963 are the applizants beforc us, They are the
SMate of Kerala represented by the Chief Secreiury 1n
Governmem and the Principt! of 1he Medical Collipe.
Trivandrum.

‘The controversy relates 10 the validity of Ext, R-1.
an order of the Government nﬁarding the sclection ol
candidates for admission to ihe Medical CoBlege in
the State. The order is dated the 7th June. 1967,
and is the successor of earlier arders on the <ubjeet,

Ext. R-1 reserves rhicteen per cenl ol the seats oy
the M.B.B.S. Course tn Ezhavas. nine per cent (o
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suslions caud theos pet cent ta Latia Cutholies wclusive
ol Angic-Indians, The llrst question for consideration
i¢ whether these roservations cap he sustained in b
light of Arts. 34, 1S amd 29 of the Canstitution

We are nat coaceraed in s case  with 8y
scheduled Castes or Scheduled Tribes 3 and the only
question for copsideration-~m view of Art. 15(4) of
ihe Constitution—is whether (e Ezxhavas, Muclins and
latin Catholics inclusive of Anglo-Inuians can be
considered as “sociall; and educstionally tackward
classes of citizens”. In M. R. Balaji v State af
Mysore. AIR 1663 SC 649 the Supreme Con: ~aid

“The backwarduzss wnder Arl, [5(4) nast
he sociol and clacatianal. 1 is not cither socl
or cduocatiopal but it I« both social and
cducational.”

in these regions of human life and values the clear-
cut distinctions of cause and effect merge into cach
other.  Social backwardness contributes 10 sducational
hackwardness; educational backwardness perpctuales
social backwardness: aind both are oflen na more than
the inevitable corollurics of the extremes of poverty
and the deadeoing weight of custoi and tradition, Tn
view af the details Tumnished in the affidavit on behslf
of the State dated the 10th Avgust, 1953 and the
affidavit of the guardian of the third respondent dated
the 14th August, 1963, wc have no hesitation in
holding that the Ez'havas, Muslims and Latin Cathalics
mehwsive ©f Anglo-Indians  comstitule “'socially and
educationally backward classes of citizens” within the
menning of Art. 15(4) of the Consiliutian.

As u matter of the fact the social and vducational
buckwardness of the Muslims #nd the Latln Catholics
inclusive of Anglo-lndians was not—and we think
corrccily—in  serious  dispute. The attack  was

eysenlivlly againd Jhe reservation of seats in Favour
of the Ez'hovas,

The Ex'huvas form shout fweaty five per cent of
the population of the State. and on the maledial before
s it is not possible to say that the Goverment was

Wrang in iy dssumption dhad they comstilute @
community  which ic “wcially 2 edacatiopally
backward™, A perisal of the relevanl cuk.es in jhe

Cochin Tribes and Cuates by Mr. L. K. Apnthakrishna
Ayyar, the Cochin Stusle Manval by M, (. Achyuta
Venon, the Report of th: President »f Indis. the
Report of the Fvaluution Committee censtituted by
the Government of Kerala and the other publications
to which our attention has beun drawn indicotes that
the Ihree communllies in whose fuvans the reservation
have been miade shauld be concidered s¢ hackwyned
bolh «oxially and sdveaiinnally,



It was comtemded befure us that the  Travineore
Tempte Entry Proctamaltion of 112 M.E.. the-Cochin
Temple Enlry Proctumation of 1123 M.E,, the Medies
Temple Entry Proclamatior of 1123 M.E.. (he Mudras
Temple Entry Authorisation Act nf 1947, and Ar. 17
of the Constitwtion of Indiu which suys

“Unteuchability™ is abulished and lts praclice
is forbidden. The enlorcement of any dikabliiy
ansing ot of “Usttoughabitity™ shal be an offency
punishabte in accardance with law have altercd
the ancient chavacier of the Ezfinve community,
ond that they <hould not sow Le trealed as
socially backward. 1t is truc 1hat a1 ecrtain times,
and in cerlain countries, rociely has piven the
lead to law. 1o Enddia. however. #t has been Lhe
other way aboul.  In his introluction lo “some
Aspect of Indian Law Today™ Mr. M. ., Chagla
KaYy5 2

“l is 1ev2 thet 21 ccriain times sociely has
given 1he lead to tow; bot i India a feast it i
the other way aboul. Law has given the icad 1o
society, and law has placed before the society
ideals and valnes to which people should confirm.™

Confirmity in such casos does wot synchronise with

the promulpation of siatutory epactmemts  of
constilulion doesmenis. Time has lo rpla}‘ its part,
and time alone transmiutes the ideals of the law into

the relatives of evervday Hie, No one can say that
the introduction of progressive measures is the ond,
and nof the beginning, of & process of amelioration.
Habits of thought dics hard and slow and occupations
ixe toddy tapping carry their social stigma from one

gcnerakion 10 another and through decades of copduct
and behaviours.

We have been furnithed withr a typed copy of the
majority judgement of the Supreme Court in
Re Chrtrplakha v. State of Mysore, Civil Appeals
No. 1656 nnd 1057 of 1963 : (AIR 1964 5C 1823}.
We have not secn the blueprint of the decision and arc
quite unaware of what has been said in the judgemenl
of the Judges whe have dissented. Our pointed
attention was drawn to Lhe following pavcages in (he
decision :

“The impurtant fact to be noticcd in
Arl. 15(4) is that it does not speak of casies,
but anly speaxs cf classes. ¥f the makers of the
Constitution intended to take castes £lso as umits
of social and cducational backwardness, they
would have said sn, as they have said in lhe case

of the Scheduledl castes snd the Scheduicd
Tribes”

‘The contention on the basis of the majority degision
was that there is the authority of the Supreme Coun
to say that there shall be no reservation on the basis
of tastes. We are unable 10 understand the decision
in thal way. The judgment refers to cortain passages
in ATR 1963 SC 649 and cays :
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"Two principles stand out prowinently from
the said observations. namely (1) the caste or
rroup of citizens may be 4 relevant circuemistances
n aseerlaining their soctal backwirdness and
{2) though it i~ a rclevant fuctor to detertuine
the social backwiardness of 4 ¢l of citizups,
it cannot be the sole or damineut test in thal
behalf,”

and :

“To put it differently, the authority concerned
may take caste into consideration in ascertgining
the backwordncss of a group of persons: but, if
it does not, its order will hot be bud op that
accoumt if it can ascertain the backwardness of 1

group of persons on the basis of other relevint
criteria.”

According to Fuonk and  Wagnulls  Starlard
Dictionary “caste” is no more than an hereditery class
into which Hindu society iy divided, And we sec
nothing in the decision of the Supreme Court which
precludes the conclusion that if the whole or a
substantial portion of a. caste is sochaily and
cducationally backward, Ihen the name of that caste
“:I]:] (not?) be a symbol or a synonym for & chass of
citizens who are sceially and educaticnally backward

and thus within the ambit of clause(4} of Act, 15 of
the Constitntion.

In the light of whel is stated above we must reverse
the judgmcent under appeal R, Jacob Mathew v, Stui.
of Kcrala, 1963 Ker Lt, 783 : (AIR 1954 Ketala 19)
in so far as it sttikus down the frescrvation of seals
in favour of the: Ethavan, Muslims and the latin
Catholics inclusive of Angla-Indians. We do so.

:n Wealth Tax Officer v. Thuppan Numboodripad,
Civil Appeals Nos, 262 tn 266 of 1963 (SC) the
Supreme Court had to consider whether the provision
reiating to Hindu undivided fawilies In the Wealth-1ax
Aca, 1957, violated 1he equality before law puarantced

hy_dArt. 14 of the Constitutior. The Supreme Cuurt
sala ;

"We shonid like 10 polt out that the High
Court seemed to take the view that it was for the
State 1o show that Art. 14 was not applicable.
This is ot correcl. for it is for the party who
comes forward with the allegation hat equality
before the law ar the oqual protection of the laws
is heing denied ta him 10 adduce facts to prove
such denial.” In this view the burden of proof
will bc on the first respondent. and, perhaps aff
that we nced say is that he has net proved that
the Ezhavas. Muslinis and Latin Catholics inclu-
sive of Anglo-Indians az¢ nol entitled to ke

protection afforded by Article 15(4) of the
Canstitution,

We must. however, point pul that the paucity of
up-to-date date has been B source of coasiderable
worsy. 11 is impossthl2 (o say that our conclusing has
not been influenced, te some extent a; any rate, by our
own expericnee of Nifs and werlk in this State,



An enduaing conslusion, haweyer, should pol be
frasd on data (bat iy not abeotutely up-lo-diute or o
udigial experience Which such dala may dusprove or
padify. Yo thivk it i exseptiah that the Statc shusala
tromediaely embatk upon & laci-tinding empasy into
amailers thin age relevant und Hame appropriae vrders

i the lipht of that enquiry. We diteet the State to
) ul,

Pomd98 Welfare/ 0.

3

Holding

(1} U the whole or substangal pottun ¢f a

vuste is socially and cducatioaally backwiib
then thot caste von be  considered  ay
squivaleat w socially snd eduvaionally back-
watd  cldw,  Acvording  bBrhavas,  Latin
Catholics, Mustim: and Backward Christians
formed backwumd lass,



Ramakrishoa Singh v. Staie of Mysore

AJIR. 1960 Mys, 338

Fuacly

“The following twe orders of Mysore Goversmenl
listiog backw:i'% clagses and thelr rescrvation for
admssion to Professional Colleges were challenged.

(i) Order of l4th May, 1969
(i) Order of 22ad July, 1958

“The list of backward clastes inefuded 935 per cent
of the population £f the Stato and al) commumics and
castes of the Hindus other than Brabmin, Banias,
Kayasth, and all the communitics in the State excepl
Aoglo-lndians and Parsive had been inchuled o the
list.

The 1wo Orders had fixed 20 ner cent fer Scheduled
Casles and Scheduled Tribes and 45 per cent for the
socially and edncationally backward classes and the
remalging 35 per cent was lo be filed up on the basis
of ment.

The order of 22ud July, 1959 had further suhb.
divided the lisiz3 backwnrd classes inio  severs]
categories and fixed different perceptage for Che
reservation of seats. The net cffzce wag that the
persons belonging to each sub-group could only
vompete for the seats reserved for them and were nol
eligible for the remaining seats reserved for the back-
ward clases. Io other words they were debatred from
competing for the remaining scats in open competition
amongst the members of the backward classes listedl
in the orders.

Issues

(1) Is the division of Backward Classes julo
varfous sub-groups and fixing of different
percentage of seservatlon of s=ats for cach
such group and prokikitton of one sub-group
from competing for the seats resceved for the
other sub-graups constilutlonal ?

Extracts
S. R. Das Gupta, 1.

1 would appear from the above nutification tbat
not only the so-called sacially sod cducationafly Gack.
ward classes. as mendioned in the first nolification have
been sub-divided inty different grovps bul the pere
cenlage of reservation of seats in respect of each group
has also been specified.  In other word:, ¢ach proup

i5 only entitled 10 the percentage of seats as specified
in respect of 1hat group.

Thus, for exampie, classes belonging Lo group Na. |
is only cntitled to 2.6 per cont of the scats reserved

a3

for backward #asses and group 2 is enfitled to 3.9
per cent thereof. The resull of this is obvious.

The pessons belonging to one of such groups can
only compete for the seats which have been reserved
tor that group amd are not eligible for the rematning
seats resefved ror the backward classes. In  ciher
words, IThey are debarred from capturing the said
remaining scats in open competition amongst the
members of the backward classes as enumerated in
the first notification. ‘This notification, thercfore,
instcad of giving a beachit o the backwacd classes
ahridges their rights and cannot be supported by the
provision of Article 15(4Y.of the Canstitution,

As was observer by their Lordships of the Andhra
Pradesh High Coudt in the case reported in AJR 1958
AP, 129 that if the provisiua theogh it purporls (o
be for the advancemcene of the backward closses, in
cficel abridges their riphts, the entire” provision or
that part of it which gbrldges their rights would be
bad. The net result of this notification is that while
purporting ta make special provision for the back-
ward classes a discrimination has been inade againsi
them. THhis s cerfamniy nof in compliance with the
Constifution.

The Constitntion puaranices the fundamental right
of every citizen whether he s a metnber of tiie back-
ward class or not. Such fight includes the right to
be admittcd into any educmiional ipslitulion maintsined
by the Geveramicnt ¥respective of one’s relieien. mce,
caste, sex or any of them.  Amnicle 15(4) allows
an abridgment of that righl, But that abridgment has
to be for the ben:lit of the backward classes. TIn
accordance with thal Article special provision gan
be made for such haskward elasses, which, ia the case
of admission to educational jussitniions, means that a
limited number of scats be-veserved for therm. leaving
themn free o conlest Mhe remaining seats.

If, a5 was observed by their Lordships of the
Andhra Pradesh Hish Court in the case reposied in
AIR 1958 Andhva Pradesh 569, the boys belonging
10 Ihe backward classes by their merit secure more
Ihan the presetibed seats in the pencral competition,
this rule cannot be invoked te reject the boye above
the prescribed number; for, in that even (her tunda-
mental right under Article 29¢2) would he viglaled.
Lul the present wrder has in fact debarred the boys
of tha Jifferenl groups from petiing anv scais above
the number of seats perscrlbed for (he backward
classes. By doiog so, this order instcad of benefiting
them has abridged thelr fundamental ripht.

1t was conlended before us that in each of the Jroups
one the forward ciass has been included. Jaing {gr
example, it was shown to us, &s having been grouped



with large number of other classes and tho rexervation
for that group s only $.6 per cent. 1 wan costended
before us and in wmy opinion, righily, that the result
of grouplng in this munter may be that zven the limited
poreentage of seats reserved for the classes mentioned
in the seid notification would be captured by those
commupitics who are mors forward than the othess
of that group lcaving (hereby the really backward
classes with oo chances of getfing any seatd even In
the said small percentage of reserved seaty,

When this aspect of the matter was put to (he
tearmed Government Pleader he tried 1o justifly the
action of the Governmenl by saying that unless such
sub-divisions were made and special reservations were
made for ¢ach of such sub-groups the comparatively
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forward classes in the list set out in the firar ordy
would bave cartiesdd away ol the semis resgrved for
the backward classus and the reully backward people
would in thal tven be deprived of any beaefit unger
the s#id notification. This argument, in my opinion.
strikes al lbe root of |he fryt order.

It shows that the sald notiRcetion was not in

compliance wlth the provisions of Art. 15(4) of the
Constilntion.

Holding

The prohibitien uf each sub-greups of backward
classes from competing with other sub-groups wey
bzld to be unconstitutional.



Sardeot Singh . Medicul ¢ altegr

ALR. 1970 1. & K. 45

Facts

THe writ petiliony wose out of the admission ol
tandidates to the Medical College at Srinagur. The
petitiosers wese candidstes who had been  refused
admission to the Medical College and had filed (hese
petitions a:sailivg the admission of some of the
respondent candidates on the ground of their admission
haviog becn tainted with fuvouritism, nepotism and
further that certaia reservalions made by« the Statc
Govermmment wexp not permissible under Ars, 14, 15
and 29 of the Coastitution of Indta and, thereforc.
the petitioners were selected for Riostile disczumspauon
by the State. The Governmenl Order provided :

Seats shall be resecved for these classes for technical
traipings and higher education in the educational
institutions cngaged In imparting such trainings or
educalion and rmemintrized by the Siate or
receiving aid out n} the funds of the Slate, which shall
as nearly as may be, n2ar such proportion to the total
number of segats available for such trainings for
education in such institutions as is specified agamst
each such class below; apd admission to such
institutions for sich trainings and eduocation shall be
regulsted accordingly—

{a} Permanent resident Scheduled Castes 5%
{h) Permancnt residents of Ladakh Districts
29,

lssues

Was the resesvativg in favour of
of Ladakh district and Scheduled
under Article 15(4) ?

Extracts
Fazat AL, J.

It was next cootended that reservation for persony
belonging to Ladakh or to the Scheduled Castes was
also not proper. This argument, hnwever, is to be
stated only to be sejected because Art. 15(4)
specifically authorises the State {o make special jpro-
visions for the advancement of socially and
educationally backward classes of cltizens or members
of the Scheduled Castes. In ihe instant case the

crmanent residents
stes constitutional
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Goveroiment hes indicsted the data on the Lasis ol
which # reached ihe comklusion that menbers
belonging 10 the district of Ladakb and those bclongh:&
w the uled Castes were baclwarg classcs
citizens, The materials on the basis of which ile
Nuotification of the Goverament was passed have not
been challenged before s, nor has it been shown lo
our satistection that persons coming (ron. Tt e
not backward.

In ALR. {268 SC 1012 (P. Rajendran v. _
ol Madras) reservation on the ground that ceetain
candidates belonged to a particular disipier which was
backward was upheld, pravided the reservation was
not made purely on the basis of the place ol birth. [n
this connection their Lordships obscrved as follow ¢- -

“Even though there may be some subsitauce
in the charge that all this complicaled and con-
fusing method bas been provided in order to get
over the prohibition In Arl, i5(1) by a
camouflage we cannot say that there is a clear
violation of Axt. 15{1) for the dJistricl which the
candidate may cleim does not dugend upon the
place of his birth. We connol, therafore, strike
down R. 8 on the ground that it discriminates

on the basis of the place of birth of the candidute
conceroed.”

lu this case, no dowbdt, their Lordships olil not
::lppfovc of the ellocation or distribution of seats

istrictwise. but Uial huas not been done in the prescat
casc. Ladakh bappueas {0 be only ¢ne of the districts
of the $tatc and the citizens belonging 10 this grea
have been decléred by the Guvernment  be xoclally
and educationally backward g0 as to coaie within the
protection given by Arl. 15(4) of the Constitution of
India. ‘Thus the resecvalion macde by the Governmenl
for candidates from the Ladakb disttict and members
of the Scheduled Castes is peifectly valid and cannot
be struck down us belng violattve of Arts, 14, 5 or
29 of the Canstitution of India.

Holding

Reservation in Favowr of candidates from Ladakh
ttistrict and Scheduled Castes was volid.  Permanent
residents of Ladokh district formed socialiy and
educationally backword class.



P Nihapsan v, Staie of Anedheg Prtdesh

ALR. 19538 AL 564

1osts wery more o less sinvlar o those in 1he
Rughtirvmidie cose.

foties ‘

Wt the wiilie sy in e Rugbeorantidin case.
Fortrgety
&. Subliy Rav, L2,

Fearned Counsel lor the peritioner contends Ll
the xaid deeisivg accept: the prineiple of sclection of
cadidings b b compuchseits oie fur the guota
wlloned for buckwird classes and the ottier for (he
aeneril I und, iherefore, boya ixlonging to the
bachward classes, who sueceed W o eotupettion beld
lor thwe pencral pool, most be excluded frone the
seleetions in the reserved field.  No such principlc was
aeerpted 1 the aforesaid decision,

it owin there held e the rale, under the
eieunilunees  of 1hat  guve, did noi pffecl the
Inndatuental right of citizen belouging 1o the backward
ccunwunitics and that the pelitioners therein haviag
secured marks higher than the studenls seletted from
the general pool were directed to sdmitted. 11 was
i argued dwestin shat if the boys belonging wo whe
hackwird clusse, were raken in the guncral pool dhe
etioners woukl huve been excliukled, while picserving
the minimum guaranteed Lo backward classes students.
We lid no aczision, wrefore, (o decide therein the

guestion wiicther the selection should be made in
Coragartmenis,

Fital question arises in this case.  The fundamental
nght of a citizen whether be belongs (o u backward
copnunily or not is (0 secure admission in aoy
vducational institatior mointained hy the State withoul
hix being discriminaled on grounds oaly of weligiou,
tace. caste oF any ol them. The State muy abridge
thiy vkt by meking 2 provision for e advancemenl

Woany sociaily aod edbestionafly bickward class of
¢itircns.

presunudty in ckercise ol hal power, Lhe Siute
duceted thil u maximum of IS per vent of the seuts

1t each Cacnlty sbowld L reservecd for vamlidaies itcm
pawkwnrd classes. 10 the boys belunging 1o the back-
ward ylasses by their aneril secure mory thun 1S gxr
cemt of the seuts in the genwral compeiition, this yuke
cuanot be {avoked o weiel the bpys wbove e
pruscribed nsmber; for, in that ¢vent 1her fundamental
right under Art, 29¢3) would be viokwed.

U the other hand, it the seleclion i made i twy
ditferent compartments o such a way that some boys
belvoug:ng to the buckward closses e allowed to
compete for the general pool andd same far the roserved
scals, it would cmuse Roest hardship to tic boys
pelonging to other communitics,  The role, therefore,
ekt be worked out In such a way as 10 protect the
mizrests of udents of the backward clusses whihoul nt
the same Gme cousing prejudice to studenls of other
comuunILRes,

This could be uchieved by pocling ail the candidales
topether Bnd guaranteeiog minimum seats for (hase
belonging t the backward clugses. To illustrate : I
thees sre 100 appleanu for sslection 0 (he Medical
Lollege, they would he arvanged in lhe order of merit
and even if more thar 15 per cent of the candidates
belonging to the backward classes could bo weleciad
on meril aione, Yhey would be as selecied.

If they fecl shott of that vunmber, they would be
selectnd U0 mtake up thes numbsr on he basis of merit
inter se between them though they got less matky
thun boys belonging to ather communities, This
process will protect students of backward classes witle
DUl doing any injustice to the forward vnes, The rule
with the modificstion sugpested by this Court in the
eardier judgmeus does not compel seleciion in dillerent
compurtments but only veseryes some 3eais 1o the
particular comamunilies, In this view zs the petitioner
did aot succeed In the icm‘.ﬂll colmpelition and as
seals resceved for the backwerd clisses for theit pre-

tection were exhausted, no right of the petilloner is
infringed.

Hfoliding

Same us in the Reghwamula vase.

A5



3. G. Pandn v. Siate

ALR. 1972 Bom. 243

duuis

Reles troied by the Government of Mahacushira
tor admission to Government Medical Colleges in the
stste  wute challevged by the pelitionse who  sought
admissions In 3.1, Madica! Collepe in Poons and was
refusal admission fallowmp the rules.

Rules were

Adfsissious ure granted uvnce a ycar only al Lhe
Moedical Collepes in the beginning of the acudemic
vear.  Lrcept e seals for the nomineex of the
Cruwvetnmenl ol India una the scats of the B 5. Medical
College. Povay aad Mira) Medical College, Miraj all
the seubs al each siedicsl college ave carmyarked for
the Sludenty of the universitivs to which the partieular
medica]l cullege s zffibated,

Rul 4{d) pruvided as follows :

Ul percentage o scaly reserved at cach medical
cuilege will be :

L uitenories Percentage of

res2rvation
I Sheduied Castes and Nav Budhus 13 per ceni
cupwerted frum Suheduled Casies.
2. " Scheduled 1ribes  includlng those 7 per cent
vutside specified areas
3 Dcenotified tribes and norsadic tribes 4 pur cent
4. Other Buckward clusses 1O per cent
Total 34 per cens

Ruserved scils remainiag vacanl in any of the above
groups for want of studesus in that group shovld go
o otiwr proups vven il the perecentupe in o maﬂicu!nt
group eacveds il pereentuge preseribed for Ahat group
proviled that the 0t percentape of the scals does
not ¢apevd 34 per cont of 1he tutaf seats for backward
classen,  These seaty should go to 1the members of the
sensid public only when buckwitnd cluss  slgdenls
Nom any of the ubeve nwntioned group ore nol
availuble 1o bl up (he seus.  The sbove perceniage
should be inclusive of thg swobers of swudents who

get iwdmbssion on merll and should pet be in addition
theretn,

Faveies

v Ly the basis ol the prupurtion of

pulation
ol buckward classes, Scheduled

asies aml

46

Scheduled Tribes to the total population of
the siste in fixing ihe quaalum of reservatioy

for admlssion to Maedical Colleges

constilutional 7 o
(ii) 1s tht provision for carrying forwaed ol
vhcant reszrved semts of onpe sub-group ot

backwatrd class 10 that .
valid 7 of the sub-group

Extraciy
Vaiiya, f.

The only othet ground which wues urged by
Mr. Puranjpe in supporé of the pelition was that the
rezervatlons made for the scheduled cestes und
scheduled tribes and backwird classey on the basis ol
Ihe proportlon of these contmunities to the population
of the Slute, as staled lo the aullidavit fled by
Me. Mathknr, was icrational, asxl [urther that the
classification of the other backward classes on the
basls of casles was lllegul. Ho contended tiat tho
provision contained in Rule 4{d) laying down that
the reserved seats remmining vacant in apy of the

reserved: group for wani of students in that group
should ga o the other groups of scheduied castes, and
scheduled tribes mnd watd classes, was also

uaworkeble mod irmaticanal.

We fGind no subsiance in any of these comlehtions.
it is possible that some olher moade of reserving the
seats may be adopted, but il cannoi be said that the
basis of the proportion of populalion adgpted by the
Governroent of Muharashtra in reserving scals for
scheduled casles nnd scheduled tribes and other back-
wird classes’ on the basis of the last census is in any
mannee uoreasonable, In the leading case on ibe
subject M. R. Balajl v. Stale of Mysore ALR. 1963
S.C. £49 Gajendm&adkar. )., as he then wus, speaking
for the Court laid Jown 1he principles us follows, while
selling aside an order of the Government of Mysore
whiche resulled Jn reservation af seais for 68 por cent
of populytion of Mysore State ircated as backward
classes as plalaly inconsistent with Arilcle (5(4) :—

"o our county wlere socinl und ceonomic
conditions Giffer from Stulc to Stale, i would
be idle to expect ubsolute unilorniily of rpprouch;
but in taking cxeculive wcilon lu usplenent the
policy of An. 15(4]), it is neconsury for the Statey
t0 remenber 1hat the policy wkhich is imended o
be implemenicd 1s the policy which has been
dgciared by Article 46 und the preamble of 1he
Coastitution. At i3 lor the attainawnl of soclal
and econcmit justice that Art, 15{4) authorles



the mutking of special provisions for the advanee.
ment uf e comnmunilias there contemplited even
if such protisiont may be incousisent with the
fundamaental rlghts guatanteed under At 15 w
29¢2). ‘The contex:t, therclote, requires  Lhut
ihe exccutive uction laken by the Sfate must be
based on an ubjeclive approach free [rom all
extrancous pressures,  The said agtion is intended
to do social snd cconomic justice and mwust be
taken in a manner that justice s and should be
done."

Applying 1be said principles lo the facts of th
pPresant case, we find (hy: the Government has avoplead
#n objcctive and just test for deferinining e
proportiom of seats W be reserved in the medical
collepes.  Mr. Paranjpe furtlicr submitled thut since
the yest of the populatien of The Siate was not
concerned with the Shivaji andt Poona Umversities, it
was illogical to adopl the basis of the proportien ol
these communitivs to the entire population of the
whole. $tate in determining the proportion of seats
te be reserved in medicat colieges in the arcas of
Shivaji and Poona Universities.  We do not find sny-
thing illogical in it. Rescrvation is permitled nnder
Arucle 15{4) for the backward clusses and, perhaps
there is no better bavis for such reservation that the
proporiion of the population of the backward classes
Ie the whole population of the State, It would be
tolally unreasonadle o expect tie State, to take o
scparale census Of the backward classes population
unly of the arcax of 1he two Universitics or of each
of the Liniversilies in the whole State.  The contention
of Mr. Paranipe that the rest or the population of the
Statc is not interested in the admissions of the medical
collcpes at these twe Universitics has 1o be rejected
becquse the Guvernmeat of Maharashtra is certaindy
Justified it acdlopting a uniform swle of 1eservation in
respeet of ail parts of the State; aml i i has adopted
a uniforin rule on the hasis of the ulttion, we find
Llol;‘lisng in L which is irrational or is Eit by Arlicle 14
ar .

Mr. Paranjpe next contended that the reservation of
the seats to siudents of these commienitles were also
vitiated by the fact that they wova qualified to apply
for admission even i thoy got 40 por cent marks as
against the wnlnimum of 45 per cent prescribed for
other students wnd tharchy (he Gorerniment instead of
advancine the hackwani commumities was ercouraglng
them to be less advancid than the others. ‘Thix
arpument  igmores  Ihe very  purpose  for  which
Arlicle  15¢3)  wac  enscted. The  backward
communities. wha are recoenised as such, and the
seheduled castes and  scheduled  teites  have been
suffering frun seciat  and  cconomic  bandieaps for
centuries miud one of the ways by which thelr conditlons
con B¢ amulivrated by making students, who get even
saovmewhal lower marks, to be cligible for admission 10
muedical colfepes: amd thow puist he considercd 29 a
measure I criviimeemdm of  (hese backwaod
communitics.

Simllarly. the conteslion of Mr. Paranjpe that the
mk of carrying forward Ihe wvacant sunts in a
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particalir group 1o the groups in the tachward cliases
is unworkable, has no merit becuuse, in ow opinion,
Rute 4¢d) is sery pravlicnd omcl reasopahble and cuny
of application. %e do sof lind any dificalty ny its
working. ‘The said rule is quoted abové, It is
manilest thut the four groups mentioned in the rule
are “sociglly and cducationally backward clusses of
cilizens” and “scheduled castes and  wibes™ und
Art. 15(4) lavs down thal nothing in Art. 1504}
leys down hat pothing in Art. 15 or in clause {2)
of the Art. 29 shall prevent the Stale from making
any special provision for advancemznt oi the said
classes, castes and fribes. ‘The Government ol
Maharashira has made such o special provision i
Rule 4(d) for the four groups mentioned therein
They can be and are given mentioned  spegia’
preferences under Act. 18(4). Under the 1ule, 34
per cent seats are reserved for all the four proup
together and within the said 34 per cent seals, turthe
special provision is made for wlling up vacant seal:
reserved for any onc or more of the tgur eroups by
throwing Ihem open to students belonging to the
cenaining groups. All the four groups form om
category of sociaily and vducaticnatly backward citizens
They arc 1o be preference,  Therefore, provision
made (or filling up vacant <cats among the seat
reserved Jor them. The sub=Division into the fou
groups 18 made obvicutly tinly to allocan the
resrvation 1o the  four proups [falling  under th
one categary of socially snd educationally backwar
citizens 50 that the comparatively brighler students |
on¢ group may not Keep out the students of the othe
proups. Al this. in owr jodaement, is perimissibl
under Art. 15(4) of the Con<titution of Indix ant
constslent with Ar. 46 which requires- the Stale "0
promote with special care (he eduealional and weonoshis
intcrests of the weakar sections of the people, amd i
particulacly. of the scheduled castes and scheduled
tribes™.  The pelitioner cannot, therefore, challenge
Rule 4¢d) on the ground thar afer reserving scals
for each of the groups, it further makes special
pravision for the benefit of these groups, by (hrowine
open the vacant seats in one group for siudents o
the other groups or on the pround Ihal vacanl seats
i any of the four ground should be Ihrown upen 10
all studeals on merit without makine thom  anain
available to students belonelng to the snig groups:.r

Holding

(i The Court held thal  the
proportion of populutisn  of backwurd
classes.  Schednled  Castes und Scheduled
Frihes to the 100! population of the Stale
as based on the previews eowsus for doter
mining the guantum of resersation was valid
and reasembile.

husis of 1he

(ii} The provisions for
vacanl raserved seats
br}r.k_wnrd ¢luss to that of (hie other suth-proup
within the guantum of reservation allowed
fc;]_dsuch backward clisces was held 1o |3
Yalgl,

careying  furward  of
of one sub-group of



Shameem v Medical College, Trivandtivm

AJLR, 1975 Ker. 131

Facrs

The pelitioners wiw belonged to communitics which
are sodially end cducationsily backward challenged the
conslintionality of the rsusiriction impuyed in
G.OP. 208/66/Edn, dated Ind May, 1966 of the
Keraln Government which  stipulated  that  only
applicants who are members of families whose
aggregale annual income is below Rs. 6,000 would
b etided to admissions ta the scals rostrved for
studenls belanging lo the backwurd classes, The
pelitioners who had applied f{or admission 10 the
First Year M.B.B.S. Course 1974-75 woere denicd
admission. The Government order was  passgd
consequen! upon the repont of the Kumara Pillai
Coromission which recomniended a ¢eiling of Rs, 4,200
as income limit,

fesiees

(il Whether exclusion of persons helonging w
socially and cducationally backwiard class
on ground of higher income vald under

artlele 154} in other words, the stb-division

of the backward classcs on the basis of

income permissibic 7

Whether the ceiling limit of Rs. 6,000
arbitrary ?

(i)

Holding (Single Judge, K. K. Narendran, /1))

{} Exclusion aof persons belonging to sociatly
and educationally dackward classes on (fic
basis of higher menme was not warrantad
ender arlicle 15(4).

i) The geiling limil of Rs. 6,000 in the instant
case was heid to be arbitrary und ireational,

11, On appeal from the Shameem case 10 a Division
isench of the Kerata High Courr, the Court in Syare
of Kerala v, Krishna Kumarf (A LR, 1976 Ker. 851)
held the following :

Exfractr
Covindan Nair, C.J.

T2 In the case of the major communilics fike
Pzhavas and Muslims which form skzeable portions ol
the population nf the Slate the Commissiop found it
difficult at the time of its report to classify these com-
munities whotly, or even by and large, as socially and
educationally backward. The snomnly of including all
the members of such castes as socially and
educationally  backward, was »poticed by this
Court in the Full Bench decision in Harifiran
Pilai v. State of Kerala 1967 KLT 266,
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It was, however, feli by the Full Beacti that there
was no malerial hefore ¥ to~<ome 1o the conclusion
that a gection of the members of 1he canie were s
socially and educationaily backward. The Courl was,
therefore, nol prepaled 1o hold Lhut (he assertion Usal
the members of the cast: were by snd large backward
sociglly and educatiopally was not cogrect. At the
same time it struck a poie of warnaing in poragraph 22
of the judgment, We shall extract paragraphs 22
and 23 of the judgment :

2" It is, however, necessary to strike a serious
note of warning because the data thar has
neen relied on, like the repost of fthe
Commiltec consiiluted by the Travancore
Governmoul before 1935 and that of the
Commiiltee, that considered the question in
1957 as well as the census veport of 1941,
which have been relied on, have all become
quite obsolcte and out of .date pow. It is
essenlial 1hat selevant data must he coflectedl
periodienliy, ‘Thz provisions in Arieles
15(4) and 16(4) of the Constilution are
only transitory provisions amd the action
takern under that must be modvlated {rim
fime 10 time, This can be done only ¥f
surveys are made ot regular inlervals and
detailed information colleated.  While 1 am
not for interfering with the sclection made
on the basis of priciples that have more
or less been in foree for morve Lthan Iwo,
perhaps Ihree, <lecades. T am not for conti-
neng the svste withowt (he matter heing
loaked into afresh.

I copsider that the ‘backward classes' have
to be drawn from all weaker cections of
cilizens lirespeetive of the religion and/or
caste to which those sections may helong,
With this end tn view, v is dosirable that
the Stale should undertake a detnited survey
as early as possible. There will be no
justibcation is contimiing te apply the
principles embodied in riles 14 ts 17 of
the General Rules after 31s¢ Marel, 1968
withont a fresh appraisd]l of 1he quesiinn
invelved.

It is in the lisht of these observillioms of 1he
Full Tench of this Couit that the present
Commission was consttuted. The principler applicd
hy the Cuommission have bedn  stuted hy 1he
Commission in the report. W has applied the principfe
that for the toxt af seciol backwardmness. rennamge
focsors a5 well as eastefeompnsity can be raben s
acconrt. I has safd xe 0 parntraph 1 fuctors g
well as caste/conmunity can be taken in the scconny,



It Dy said Mo in paragraph 1wt page 29 of the Report.
The mam yuestion thnd arisex bor cunsideration is
wik(ior Ihe Tnying down of such a test is WITFdRLeL
by the Constitutional provisions s interpreted by lhe
Supreme Courl or whether what nas been taken iinto
accounmt by the Commission s an  e\waneous
consideration or an irrcicvadnl oonmderation which
would make the classification violative of Art. (4 of
the Constitution. It has been cmphatically argued
before us by Sri Sivaraman Nair as well as by other
counse! that & very fusignilicant section of the casies
which erc socially and cducationally backward has
heen excluded by the Commission on ihe basis of au
artificial level of income. Jt was contended that this
‘mint’ classification as Sri Sivaraman Nair termed it
is unjustificd and even arbitrary

13, Poverly or economic standards is & relevan
factor in determining socis! backwardness because the
economic itiog nEas a dircct nesus to social and
educationai status, ' Ecoromic backwardness contri-
butes 10 a social backwardness and prevents cducationsl
advencement. . . . . .

i7. In all cases of classification there will  be
border-line cases. If the classification is permissible.
the fact thal it may cuuse hacdship 1o a few individuals
by itself wili not make the classification uojust, unfair
or arbitrary or pervesse, Whalever be 1o level ol
income fixed there will be border-line cases. ‘The
real question. is shoufd a social and. educational back.
wardness of the castes resuhing from historical reasons
be perpetual and the casles as @ whole treated as
saciglly and educstivnully backward even if there Is
a group of persons in flie castes who are not sceially
unﬁ L‘K.‘ItchntiOna!ly backward. Should all the members
of such a community always remain. buckward 7 The
ideg n making the reservation is 1o give the members
of such caste or communily un equal opporiunity with
thosc who are Ircated as sacially and econoimnicaly
advanced clusses of the society. f u group i thowe
castes/communitics were ahle ta advanee sogially,
cducationally and cconomieally, to make reservations
for them would be to deprive the chance of the really
socielly and educationally backward classes of people
in those communitiesfcastes. . . . .

18. It is not as thoush these castex or communitics
a5 such sufter ia any manner in the malter of veserva-
tion of scats by the principl adopted  hy  the
Commission and the Government, Rescrvation for
the memhers of the community in quantug remains
the samic which are to. a luric extent rented as
consisting uof persons who ace socially und cducationafy
backward, Fhe  communitles ™ deseribed in
Appendix VIIE 1o the Report as such, thereiore. do
not losc a single seat 1hat ﬁgd been reserved for (hem
varlier before (he preson) Report of (he Cammission
had been accepted by the order of the Governmens.
The competition is between (he more advaiced xcetion
of the castes and the less advanced. The real question
Is whether the Commission bt material before i
whicl was relevant (o wwble it to suy that those among
the casics who were vconomicilly brlter aff were not
sacially hackward.  Sopm ovidenec hadl been collected
by e Commission, iy impussible sy thal
There was na material hefaee e Comnisgion Ty
8—494 Welfare/o0,

4y

reaching the conclasion 1has it did. Certainly it is
not for this Court 1o weigh the quantum of evidence
that wys availuble or sil in judgement on the con
clusions reached. . . .

The guestion i, therefore, anly whether the approach
made by the Commission is correel _whether 1 had
kept in mind the guidimg principles laid down by the
supreme Courl; whether it had maicrial bgfore_:t;
and whether il had laken into consideralion
any irrclevant or cxiransous matters, in reaching the
conclusions it did. We are not prepared to say thal
there has been any fiaw in the approach or in the
adoption of principles. Th: Comumssion had material
before it and it has not been influenced hy itrelevant
Or cxirapeous considerations. Therefore, the comn-

lenlion that the classification is unjustified is not
sustainable.

22. Counse} thea cuntended 1hal the fixation of the
income a1 Rs. 6,000 for classifying those who are
cconenically betler off is quite arbitrary, I was
pointed out that at least o the Ume of he sclection
wih which we are comcomed in (hese cases the sum
of Rs, 6,000 was 00 low a figure, Reasons have
heen stoted by the Commission for fixing the amount
at Rs. 4,200 at the tine the Commission submitted it
report.  The Goverimtear raised it to Rs, 8,000, I
may be necessary (o review this decision, This arder
of the Government was in 1966 snd nearly 8 decade
is now coming to close afler the figure ofy Rs. 6,000
was fixed, We are sure that this matter will engage
the attention of the Gavérnment and that h will takc
appropriate facloss inlo consideration jq deciding
wheiher the figure shocld remain ar Ry, 6,000 or
shovld be altered. This is 8 inatter which should
engage (he attention of th: Govecrnment, But we aje
not prepared 10 say that the figure Rs. 6,000 was fixed
arbitrarily.  The Commission has seen reasons and
has referred to relevant material for recommending the
ligure Rs, 4,200 aud we consider tha the Gaverpment

was justified in raising the figuwre from Rs. 4200 to
Rs. 6.000.

Rolding

Reversed the decision of Single

Branch in Shameem
case.

fIL. On appeai t0 the Supreme Court. the Cowmt in

K. 8. Javasree v. Stuc of Kerala, (ALR. 1976 S.C
23813 vpheld the decision of the Keraly High Court
in Krishma Numarfs case,
Futracts

A N, Ruy, C.1,

7. The Commission assumed afjee on 1d4th Judy,

1964 ami submitted it report an 3ist Deeembor.
1965, Fhe recommcadation of the Commission was
(hat anly citizens who are members of Tamilies which
have up aggregate income of Jess than Rupecs 4,20
per annumn and  which belong o Ihe castes  and
communitiey mentioned in Appendix VI constitul=

socially and cducalionally backwarg classes foy purposy
of Article 15¢4),



N, Wherr the Govermmenl passed the order  on
2 May, {906 the Government ordey state] inter nlia
as [ollows : “After the Commission «clincled data
for itx repory, the cost &f living has risen torther and
the income-tax exemption limit has Dbeen  emised.
Haviag regard to the current cost of maintenaav: of
o siedem tn a professional or rechnical institution,
Goremtment consider that the income limit of Rs, 4,200
seguested by the Commission should appropriately be
raizd to Ry. 6,000 per agnum, In the circumsiances,
the Government acgepted (he above recommendation
sutjeet o (ke modification that only citizens who are
members of families which have an aggregate income
oF less thanr Rupees 6.000 per annum and which belong
1o the castes and communitics mentioned ia e
urmexure to this Government Order will conslitule
sodally and educationaly hackward classes  for
purposes of Article 15(4).

r

5. On 2 Scpiember, 1975 the Stete Government
passed an order which inter alia states as follows -

“After the issuance of the Governmeni
Order the cost of living kas risen further and the
income-1ax  exemption limit has been raised.
Having regard to the cureent cost of mxintenance
of atudent in a professional or technical institution,
Gov....nrul consider that the income Limit of
Rs. 6000 prescribed in the Government Order
should tx: appropristely raised, In the circum-
stances, Governmellt are pleased to enhance he
income  limit of Rz 6,000 escribed 1o
Rs. 10,000 ger anoum with coflect from the
academic year i1975-76.

19. The commissian applied the tests for educational
backwardness, st of -habuaticn, noeossity for a
mean-cipn-caste/community test, the income levil for
the means-cum-casiefeo . mity t¢st, ami ¢ame ro Lhe
conclusion Lhat citizens in the State of Kerala who are
members of families which have an apsrepate income
of Tess than Ry, 4,200 per annom frors alt sousees and
which beicay 10 castes or commumities menlioned in
Appendix VI constituie saciully and educationally
backward classes for purposes of Article 15(4), The
Conunission found thar generally the members of the
castys and communities mentioned o Appendix VIIi
are educationally backward and that the lower income
groups which have an apgregate incoriie of less than
Rs. 4,200 per annum arc sewcially backward alse, The
tower income group of these castes and communities
belongs in the opinion of the Commission to classes

of cilizens who are both socially and educationally
backward

20. In ascertaining soctal backwardness of ux cluss
of citizens it may not be irrelevant 10 consider the caste
of the group of cilizens., Caste cannol howeyver be
made the sole or dominant 1csl.  Soctat backwardness
I8 in the ultimate anatysis the resplt of poventy to larpe
extent.  Social backwiurdness  whichk resulis  (ram
poverty iy likely to be aggravated by considerations
ta thewr caste.  'Vhis shows the relevance of bath caste
ard poverly in determining the backwardness of
citizens,  FPoverty hy iteelf s nol the determining factor

of social backwardness. Poverty is rclevanL in e
context of social backwardness.  The Cornmission
found that Lhe lower income group constitules socially
and cducationally backward classes, The basis of the
reservation is mot income but socisl and cdocational
hackwurdricss determined on the basis of relevant
¢riteria.  If any classification of backward classes of
citizens is based solely on the caste of the citizens i
will perpetuate the vice of vasie system, Again, if the
classification is bascd soiely on poverty It will not be
logical. The society is 1aking sleps for uplift of the
people. 1a such a task gtoups or classes who &re
socially and cducationally backward are helped by
the society. That is the philosephy of our Constitulion.
It is in this context that social backwardness which
results from povery is likely to be magnificd by caste
considerations, Occupativns, place of habitation muy
also be relevant facrors in determining who are socially
and educationally backwerd classes. Sotial and ccono-
mic considerations come into operatian in solving the
problem and cvolving Lhe proper cliteria of determining
which classes are socially and educationally backward.
That is why our Conslitution provided for special
consideralioa of socially and citizens as alsy Scheduled
Castes and Tribes It is anly by directing the society
and the State to offer them all facHities for social and
educational uplift that the problem is solved. Tt is In
that context that the Commission in the present case
found that income of the classes of citizens mentioned
in Appendix VI was a relevant Factor in determining
their social and educational backswardness.

21. The problem of determining who are socially
and cducationally backwargt classes is undoubrediy net
simple.  Sociological and economic considerations
come into play in evolving proper criteria for its
deiermication. This is (he function of the State. The
Court’s jurisdiction is 15 decide whether the tests
applied are vahid. If il appears that the lests applicd
arc propes akl valid the cfassification of sacialiy and
educationutly backward classes based on the lesis will
have 1o be consistenl with the requirciments of Aricle
15(4). The Commission ha~ found on applying the
relevanl {osts thal the lower income group of t?ic con-
mupilics named in Appendix VIIL of the Repon
wonstitute (e socially 6nd  cducationally  backward
wlasscs. It dualing with the question as (0 whether
any class of citizens is socially backward or not, it
mas nol be irrelevant to consider the caste of the said
group of citizens, Tt is nccessary (o remember that
speeial provision is comemplated for classes of citizens
and not for individual citizens as sich, and so, though
the casle of the group of citizens may be relevant. its
importeace showid not be exageerared, If (he clagsi-
fication s based solelv on caste of the eitizen, i may
aot be logical, sociat backwardness s Ihe result o
ggvcny to a vory large cxient.  Caste and poverly are

th relevant for dciermining the backwardness. Bul
neither ¢aste alone nor poverty aloné will be the deter-
nining tests. When the Commission Lias determined
4 class 10 b socially and educationally baskward it i~
not on the basis of incame alone, and the determinaiion
is based on the rclevant criteria latd dowre by 1he
Coun. Evidence and msterial are placed before Lhe
Commission,  Article 15{4) which speaks of back-
wardness of classes of citizens indicoles thud the gecent



is 0 ¢lasses of citizens. Article 15(4) also speaks
of Scheduled Castes and Scheduled Tribes. Therefore,
so<itlly and educationatly backward classes of citizens
in Arucls L5{4) cannm be cquated with castes, In
R. Chitralekha v, Stare of Mysore, (1964) 6 5CR
388 = (AIR 1964 SC 1823) this Court said that the
clastification ol backward classes based on ccomomic
colﬁriions and occupations does not pffend Article
1S .

22, The dificrent tictts thay have beeo described io
Appendix Vil 1o the Commission Report have not
bechn accepled by the Commission as embodying the
group of socially and educationally backwarj classes
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of people. Only those among the members of the
caste. mentioned in Appendix VIIT whose cconomic
means wes befow that stated by the Commission wera
treatet s secilly ang educationally prckward. The
educatonal backwarduess is reflected 1oz certain
cgtent By the cooramic corditions of the group.

Holding

Caste and puverty are both relevant for determining
backwardness. Application of Lhe test of ecoswmic
means 1o the members of casies listed by the Com-
mission to determine their social and “edpeatisnag
backwardnzss was uphgkd hy the Cout.



i €.

swamy v Seev., W& T Deprr,

ALR. 1974 Qrivsa 15

Faen

An order of Hiliar Govepnment af 1970 Jeasing v
soadside unds 1 e Lxpress Highway No, 1 for
agricultural and picicubiaral purposes temporarily i
anmial basis to lauvless Harijuns, preference bong
given 1o the  Fishory Couperalive Societies  of 1
fandless Harijans, sas  challenged  as  violative of
articke 15¢4)

Hysiten
(i) Whather “Hartjuny” us elass are socially and
cthacatimtully backwared ?

{iny Is Harjar 4 casle ?

(i) Whether the court ci lake judicial puliee
of the lae( that Harijamy are socially  amd
eduncutionaly backwurd ?

Extructs
Peamia 1.

Admittedly Harijans do not cume  under
Scheduled Castes abd Schedulud Tribes  emumerated
under the Constitulion. Hepce the line of reasoning
of Mr. Rath firsity s that unless Harijans come undcr
the category of “auy socially and educationally back-
wacd classes of clifzens™, the impugned order would
be directly hit by Art. I5 on I gronnd of dis-
criminglion bLasedl unly on caste as it is, Mr. Rath's
sccand contenticn in this regard is that thers 15 no
evidence nor is (heve any présumption that Harijans
as a class arc »acially and vducationally buckward.

Admittedly there & no caste ay “Harjjans”, There
is no defnition of “Harijan® at any place.  This ern
is of recent origin—-lowards the mi£ilc of 19305, the
faihier of which wis Mahatma Gundhi. According to
the Lexicon (Bhashakesh} the custe Hinduy who
looked down upon the non-casle Hindus took some of
the castes as uplouchable znd (hat comprised  thls
calegory. Sno Harijuns arc people of those castes whom
the non Hurijans or the casle-Hindss or  Sabarpa-
Hindus viewed as untouchables. 11 follows, therginre,
that #larijuns is nol a casie but a conglomeration ol
people of different caswes wha were teken to be un-
teuchables by the Subarna-Hindus, The  argument,
therefore, that a clussitication like Harijan is based o
cdste, s pot correel. The lerm 'Harijan’ corivs with
it sonrething more than the concept of a caste.

In o case reported in AIR 1958 Madh Pra 352

(1958) Cri LJ 1398, (St v. Purnachand). while
interpreting the word “Harijen' it is said :

i is well known that she word CHaray®
upplies (0 untouchables and the use of (hat word

ths

hy the witnesss  ovnid hinve heea sceepied
sulficient o hola thil Mohanlul  way prevented
from poing inside I Wemple as he wes ue
untouchahie™.

Ar, Rath couid not cile uny autherity for Lhe pro-
posilion that the classificalion oy Harijan or non-
Harijan i hased onocwste. I st on the wentrary
ail he vitizens of Ladien can be  clasified into iwe
clusses. viz. Harijans and aoa-Harijans—each divisen
wking in e fokd seserad gostes. So v would repel
the contention that & clismbBientran i Hanjan is peswid
1m ‘caste’.

The nexl point that avises  for cunsideration 1s
whether the Harijuns are secially awd educationally
machwaind Jlosses of ¢tigens.  According to M Rath,
they are pot and wmaings them there are very rich
people in uflluent condition and highly cducated  nd
the Cauit will not be justificd in drawing an inferesce
{hat Harijans are socally and educationally backward
classcs of citizens tominy under the pootection  of
Article 15(4). Truc in the petition there is 2 vegud
allcgation as quoted above that some Harijans of (he
locality are welt o whercas some people of cther
casles are not 10 advanged as the Harijans of the loca-
lity ; bur no specific instance has been given or the
percentape inklicatcd to show how they e bewer oll
than the caste-Flingdus. Even so, if some Harijam
have become Ministers or high cxecutive afieers, does
it mean that Marijans us a cliss are nou socislly and
cducationably Lockward class intended under  Art.
15(4) are people who are also not ceenomically well
uff.  Mr, Rath vecy much relied on 3 case luw reported
in 1973 (1) Serv LR 719 (AR 1973 SC 930)
{Janki Prasad v. State of J. & K.} on the inlerpretation
of the wards “backward class’,  Therein it stated :

“Article 13{4} speuks ubout “socially and
cducationally backwurd classes of eitizens™ while
Articte 16{4)} speaks only of “any backward class
of citizens”, However, it Is nwwe settled that the
capresston “backward class of citizens™ in An.
16{4) mecuns the same thing as the expression
“any socially and oducationaily backward chass
of cltizens™ in Article 13(4). 1n order 1o quulity
for being called v “backward class vivzen' e
must be a member of 4 socialiy and cducationalls
backward c¢lass. It is soctl and wducaiionsal
backwarddness of a ¢luss which is muterial for ths
purposes of both Arnicics 15¢(4) und t6i4), i
is mot mierely the educational backwardnoss or the
sucial backwardiness which mukes a class of gits-
zens backward @ the cluss wlentificd oy o cluss
as nbove must be both edugationaly ami a sockally
backward, 1o India swcial and edtwaiivnnt back.

wardness is further associated  witli  ceonpinic
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backwardness,  Backwardness, sociully  wnd
cducationally, is ulimately and primarily due (o
poverty.  But il poverty is the caclusive test, a
very lurge portion of the population in India would
have 1o be regarded as sovisily und cucationally
backward, amd if tcservetions src made only on
ithe ground of economic considcralions, an un-
lenublc sistion may acse because ¢ver  in
seclors which are recogdised as socially  amd
cducationally advanced there arc large pockels
of poverty. 1In 1his country excepl for a small
pereehlage of population the people arc generally
cor—somce being more poor, others less poor.
g‘hcreforc-’ when 2 soclal invostipator  wdes  to
identify soqially and educationally backward
classes, he may do it with confidence that they
are bound 1o be poor. His chief concern i,
therefore, to determine whether the class or grou
is socially and educationaily backward. ‘Thoug
the two words “socially™ and “cducalionally™ are
used cumulativily for the purpose of describing
the backward class, one may find thal if e class
as a whoie is educationully advanced it is generally
also socially advanced, because ol the reformative
cficct of cducalion on thal class. The words
“advancod™ smil “"backward™ are only relalive
terms there being several layers or  slasla  of
classes, hovering  between  “advanced”  and

“backward™, and the difficult task is which class -

can be recognised out of these several fayers as
being socially and educationally backward”,

We tuink this does not help the petitioner in any way,
rather it goos against him.

Thus the question thal poses for consideration is
whethcr in the above setting the Courl can legitimately
infer the faci that “Harijan™ are socially, cducationally
and economicaily backward. Mr, Rath could not cite
any autbority prohibillng the court from drawing zny
such inference, Indian Evidence Act in Part ¥,
Chapter 111 lays down the “facts which nced nol be
proved”, $ection 57 thereof enumercates “facls of
which the Connt must 1zke judicizl notice”. Indepen-
dent of the pleadings the Court's power to taks judicial
notice of some facts being recognised, it is to be gesn
\f the Court can take judicial notice of the fact that
the Hadjans are as a class socially, educationally nnd
cconomicalty backward. 1t is now the settled Jaw thut
facts of which judicial notict may be taken arc not
limited to those of the nature specifically mentioned in
Cls. (1) 10 (13) of Section 57 of Evidence Act.
Besides the matters mentioned in hose clauses, there
are numergus olhers which arz considered too notorious
to require proof : such matiers are therefore ‘judicialty
woticed’, In matters of such common knowledge that
1 vouid be an insult to inselligence 1o require proof
are to be deall with io this way. As judges must bring
fo the considecation of the questiops  they hawe 10
decide. their knowlecge of 1he common affais of tife,
% 15 not weccssary on the Irial of an action te give
formal cvidence of maners with which man of ordinary
inteliigence are acquainted, whether iu general or in
relation 10 natura) phenomenons and whether in prace
or war (Halsbury's Laws of England Vol. 15. 32d ED.
p. 399}. There is o wide -range of thivgs whicin the

Court canl tuhe judicial notice. yiz. historicat facts,
geugraphical truths, weismiiit mvintion, sceio-econo-
mic vunditions at a particutar (imye and events of cvery
day life and the bke, us moch 05 an axiontatic truth
or nudural pheramcaons.

The tendency of modern practice is 40 encourage the
ficid of judicial notice, Even jt has been cxiended
to the case Jorsors 2nd said “Jurrors like Judges are
not, becawse of their judicial firictions, compelied to
srip themselves of the knowledge which they possess
of matiers commonly und notoriously known” By
way of weinforcing what we have said, we propose
ter refer only twe decisions—one of the Supreme Conrt,
AIR 1970 8C 34, Chitra Ghosh v, Union of India
and another of this Count, AIR. 1953 Orissy 53—
{1953) (Cri LY 544). Sheonath V. The State,

tThe passage quoted below  (underlined poctions)
would show how much their Lordships of the Supreme
Court rely on common knowledge. It is also an
suhority for the proposition- how Anoexure 8 is not
discriminatory.

"The first group of persons for whom sears bave
been reserved are the soms and daughters of residents
of Union territories othet thaa Delhi. These areas are
well known to be comparatively backward aad with
the exception of Himachal Pradesh they do not have
any Mcgical Codlege of tbeir own. It ‘was necessary
tha{ perions desivous of receiving medical education
from these areas should-be provided some facility for
doing so. As vegards the sont and daughters of the
Central Governsnent servants posted in Indian Missions
abroad it is equally well known that due to CXIgCncies
of their service these persony are faced with lot of
dilliculties in the anture of cducation, Apani from the
problems of lanpuage it is not casy or always possible
lo get admission inlo institutions imparting medical
education in Eo‘tcigl countries,... Regarding Jammu
and Kashmir scholars it must be remembered that the
problems sclating to them are of a peculiar natvre and
there do not exist adequaie arrangemeots for medicel

education in the state itself for its students™.

The classification int all these cnses is haseg upon
muclligible differentia which distiuguished them Irom
the group to which the petitioners belong,

h :g the latter case Narasimham, J. (as be theg was)
cld :

“The Court can take Judicial petics of the
fact that Sembalpur districi s 2 surplus district
a#s regards rice and there wos extensive samu eling
from the district &r the adizeent Stales smE:B 2s
Bihar and Central Provinces™.

Holding
ti) Harilans are socially and. aducancnally
backward. i
{ii) The Cowt ean ke judicial notice of the
above facl.

{iii } Harii_an is nol caste byt y roup of people
of different castes why A wyrapdered us
uslouchable by 1he Sabarn, 3* s,



Shanthe Kuinar v, Stute of Mysord

(1971) 1 Mys L. Jour, 21

Facts

Thc paritionce wes ou applicant for adwmission
Medical Colleges in Mysore State, He claimed
befong Lo socially aod educationslly Backward Classes.
The Stlection Committee for admission 1o Modical
Caile ges, Jid pat accept his claim that he belenged to
such Backward Classes. Ag the marks sccured by him
were not sufliciently hiph for being selected for one of
(he unreserved seats in Medical Colleges, he was not
selectad,  In this petition, the petitioner kad impugned
the d<cision of the Selection Committee in nnt treating
him as belonging (o socialty and educstionally Back-
ward Classes. The potitioner claimed thal by virtue
of his adoplion by his wikle at the age of 16 yeais
h;: belonged to socizlly and educatiopally backward
classes.

Iysites

Whether by virtue of adoption into a socally and
educationally backward class, the adopted can claim
the benefit of the Mysore Government's order of July,
1963 ? Whose income and ocempation  that of the
natural father or of the adoptive father woukl be
relevant ?

Extrocts
Chandrashekhar 1.

In his application for zdmission, (he petitioner
stated that he waa 19 years of nge' that his father was
on¢ Ramiah Shetty who was a ‘coolie’ by occupation
having an ananal income of Rs. 450, The said Ramiah
Shetty has signed the applicatiosn as the pareat of the
pelitioner. The petitioper produced along with his
application a copy of the deed of adoption dated
10-3-1969, registeced on 14-4-1969.  According to
this deed, the petitioner's natural fother, M. Krishna
Shetty gave the petitioner in adoption to Ramiah Shetty
aboul 3 ycars prior to the date of this deed, it is also
reciied in this deed that the wives of Krishna Shetty
and Ramiah Shetty are sisters and that Ramiah Shetty
who has no childrea, brought up the petitioner.

lo the comer-afglavit swatn 1o by the Chairman
of the Selection Committee, it is averred that the
petitioner’s [ather M. Krishna Shetty, 15 supervisor in
the office of the National Exiensiog Service at Kanaka-
pura. The following circumsiances have been men-
ticned in the counter-aflidavit as being vousual. In
the 5.5.L.C. certificale dated 30-5-1966, the name of
the-petiticner’s father is given as M. Krishna Shetty.
In his application for admission as well 8s in the
alfidavit accompanying that application, the pelitionet’s
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tnitial is mentfoned as ‘K’ which stands for the name
of his father, Krishna Shetty. The petitioner's father
who has in comparatively offfueny circumstasess, s
stated 1o have given his sen in adoption W n ‘coalic’
with a meagre meom>.  Fhough the adoption is statcd
to have tuken plece in about the year 1966, the deed
ol adoptiun hits come into exisicnce just thrce months
before making the application for admission,

T is stated in the counter-aBidavit \hat taking
imo zccount the above circumstinces, the Sclcction
Committes wos satisfied that the adoption deed must
huve bexn brought into existence for the sole p
of claiming a seat reserved for socially and  educa-
tionally Buckwurd Classes, end hence the petitioner's
claim that h¢ Belonged 10 such Backward Classes was
1ol accepred,

The rationable of the resexvation for socially and
educationally Backward Classes, urxler Ar1, 15(4)
of the Constitution, ig that the epvironmental coodi-
tions of persons belonging to such Backward Classcs,
are not conducive to secial and educational progress,

but contribute for social and educational backward-
ness.

The petitiouer whose natural father is a supesvisor
in the Office o the National Extension Service, did
not suffer (rom any environmenta! disadvantage il
he wos given in adoption at about the age of 16 years.
But the onvirommcntal conditions of his upbringing
Yor 3 years by his adoptive father whe may belong to
socially and educationally Backward Classes, cannot
be said to desttoy or nullify the advantage of the en-
vironmental conditions of his upbringing for about
16 years by his natural parents before he was given ia
adoption. Whatever may be the position in regard to
a boy who has been given in adoplion at a compara-
tively cardy age like 4 or 5 years, in the ceee of the
petiioner who is stated to have beep given in adoption
when he was about 16 years of age, and had all 1the
while imbibed the beiter enviroumental advantages of
his naturzi father'’s income and accupation it is nol
reasonable to kold that the income snd ion of
his adoptive father and uot those of his tatacal father
ihat should determine whether he (the petitioner)
belongs to socially and educationally Backward Clasees.
Aay other view will lead to defeatmg the very purpose
of reservation for such Backward Classes, by the
device of adoption just before the time of applying
for admission 1o technical and professional Colleges
and Institutions, and thereby the benefit and protectron
to the Classes of persopns who really suffer from en-
vironmental disadvantages, will be whittled down.



Tu the circumstances of the present case, thy decision
4l the Selection Commities I vteating the peinonee u
oo belonging 1o socially and educationally Backward
Classes. cannol be sui@ o be unveasomable. We see
ne good grourds to imerfere with such decision.
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Rolding

e imcome and wscupation of the natural futher
above were relevant (o determing whatber the petitioner

would come withan the catcgory of backward classes,

Applying that rule, the petitioner could nop claing tg
bs backward.



Suhnshing v. Stae

A.LR. 1966 Mys. 40

The Mysore Goveinment's order of fuly 1963 which
maude reservations for admission to medical colleges
wis Chailenged. Owne basis of aitack agalnst the order
was that uder it moese than 50 per cent of the avail-
uble stuls were reserved and hence, the quanium of
reservation oxceeded the Beiafi Limit. Factually, the
wotal humber of seats availabic in the modical collegus
wire 750, Oul of those 3 seals were for cullural
scholarg of Indisn origin domiciled abrowd; 2 seals
for Colombo Plan Schelars, 4 seats for studentl of
Indian origin migrating fron: Birma; 4 seats for
+udenyy from Asian and African countries; 2 seats for
L.AMS. and L.UMS,, 5 seais for sludents coming
from Goa; 2% of the scats for chiklren of Defence
Persennel; 1% of Lhe scats Tor those wha have shown
vxeeptional skill and aphiwnd: in sports omd pames,
15 neals as cenlral quotu for sludents from other states.
If any of 1hose seats were not filled, the unfilled scats
would be transferred to the peneral pool. Qut of the
remaining 18 per cenl wese reserved for Scheduled
Castes and Scheduled Tribes am! 3¢ per cent for Lhe
socily and educationally backwurd Classes,

fustes

Does the Bafur limit on Lhe guantum af eservation
apply lo reservation for ¢eridin general cateporles of
non-Hackward classes ?

Sumunary of Iwigenent
Hegde, J,

It was argued that the total reservations for al
groups cxceeded the Balajl limit of 50 per cent. Re-
jecting this argumeni, the Mysore High Couri held
that 1he validity of reservation of seats for socially and
educationally backward classes have 1o be judged by
the conditions [aid down in article IS{ia}. The
validity of the reservations for classes ather than those
sacially and educiatiomlly backward closses Scheduled
Castes and Scheduled [ribes had 10 he tesicd on the
binsis of the requircments of arlicle [4, Such reserys-
tinas shovld not be mixked up with Lthe «pecial rescivp-
lions under article 15(4). The upper limis Jaid down
in Balaji's case has application only 10 the reservation
10 be made under article [5(4). 1t docs nut include
any reservation alheewise mnde.



S. A, Paritha v, State of Mysove

ALR. 1961 My, 220

Facts

A chalienge wag made 10 the ocders of Mysore
Goveroment making reservations for ndl.nimiog"“:’r o
technical and profession@l instilutions based c¢m  the
integim repon of Di. Nogan Gowwy Conmitee Lo
delermine criteria for identifying the socially and edu-
calionafly backward clusses in the stats. ‘The Govern-
ment had fixed 22% rescrvation for backward classcs,
16% for Scheduled castes pad, 3% for Scheduled
Tribas, The zemaiging 60 per cent were 10 be selected
on! ths basis of open catupetition on merit alore. T
auy gcnts reserved for candidates belooping to the
Scheduled Castes or Scheduled Tribes temained un-

fllcd, the syme wag to be filled by candidatey of
other buckward classes.

Issues

(i) When seservation is made for backward classes,
Scheduled Castes and Scheduled Tribes, can they de-
mand more scals than Are included in the reservation
op the basis of thtir backwardnesg 9

(ii) I8 the transfer of unfilled scats meant for
Scheduled Castes and Scheduied Trides to olher Back-
ward Classes constitational under article 15(1) and
29(2) of the Constitution 7

Sumimary of the Judgment on the above two poinis
A. N. Foi and M, 7. Hussain, 12
The Cour