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With
W.P. (C) Nos. 97/91, 948/90, 966/90, 965/90, 953/90, 954/90, 971/90, 972/90, 949/90, 986/90, 1079/90, 1100/90, 1158/90,
1071/90,1069/90, 1077/90, 11 18/90,1058/90,1102/90,1120/90,1112/90, 1126/90, 1148/90, 1105/90,974/90,1114/89, 987/90,
1061/90,1064/90, 1191/90, 1115/90,1116/90, 1117/90, 1123/90, 1124/90, 11126/90; 1130/90, 1141/90, 1307/90, T.C. (C) Noc.
27/90, 28-31/90, 32-33/90, 34-35/90, 65/90, 1/91, W.P. (C) Nos. 1981/90, 343/91, 1362/90, 1094/91, 1087/90, 1128/90, 36/91,
3/91, LA No. 1-20 in T.C. (C) No. 27-35/90 and W.P. (C) No. 11/92,111/92, 261/92.

Indra Sawhney etc. coeeremnnennnn Petitioners
Versus .
Union of Indiaand Ors. ... .....Respondents
JUDGMENT o
R.M. SAHAL]J. Commission and other in 1979 which became famous as
Constitutional enigma of identifying ‘backward Mandal Commission, and furnished basis for reservation

classes” for ‘protecting’ or ‘compensatory benefits’ under of appointment and posts for socially and economically
constitutionally permissive discrimination visualised by ~ backward classes (SEBC) in services under the Union, by
Article 16(4) of the Constitution, except forscheduled castes ~ Office Memorandum dated 13th August,' 1990 amended
and scheduled tribes, is as elusive today as it was whenthe ~ further in September 1991% adding, yet, one more class of
issue was debated in the Constituent Assembly, or in economically backward. Nature of these orders, their

Parliament in 1951, even after appointment of two  constitutional validity, principle of their issuance &
commissions by the President under Article 340(1) of the  legal informity, Mandal Commission Report, its basis
Constitution, one, in 1953 known as Kaka Kalekar and foundation, scope of reservation, its length, width

1 Office Memorandum "Subject :Recommendalions of the Second Backward Classes Commission (Mandal Report}—Reservation for Socially
and Educationally Backward Classes in Services under the Government of India.
In a multiple undulating society like ours, early achievement of the objective of social justice as enshrined in tlie Constitution is a must. The-
Second Backward Classes Commission called the Mandal Commission was established by the then Government with this purpose in view,
which submitted its report to the Government of India on 31.12.1980.
2.Governmenthavecarefully considered the report and the recommendations of the Commission in the present context regardlngihebenefls
to the extended to the socially and educationally backward classes as opined by the Commission and are of the clear view that at the outset
certain weightage has tobe provided tosuch classes in the services of the Union and their Public Undertakings. Accordingly orders are nssued
as follows :—
(i) 27% of the vacancies in civil posts and services under the Government of India shall be reserved for SEBC. (i) The aforesaid reservation
shall apply to vacancies to be filled by direct recruitment. Detailed instructions relating to the procedures to be followed for enforcing
reservation will be issued separately. (iii) Candidates belonging to SEBC recruited on the basis of merit in an open competition on the same
standards prescribed for the general candidates shall not be adjusted against the reservation quota of 27%.
(iv) The SEBC would comprise in the first phase the castes and communities which are common to both the list in the report of the Mandal
Commission and the State Governments’ lists. A list of such castes/communities is being issued separately.
(v) The aforesaid reservation shall take effect from 7.8.1990. However, this will not apply to vacancies where the recruitment process has
already been initiated prlor to the issue of these orders.
3. Similar instructions in respect of public sector undertakings and financial institutions including public sector banks will be issued by the
Department of Public Enterprises and Ministry of Finance respectively.
Sd/- (Smt. Krishna Singh) Joint Secretary to the Gevt. of India"
2 OFFICE MEMORANDUM "Subject : Recommendation of the Second Backward Classes Commission (Mandal Report)—Reservation for
socially and Educationally Backward Classes in service under the Government cf India.
The undersigned is directed to invite the attention to O.M. of even number dated the 13th August, 1990, on the above mentioned subject and
to say that in order to enable the poorer sections of the SEBCs to receive the benefits of reservation on a preferential basis and to provide
reservation for other economically backward sections of the people not covered by any of the existing schemes of reservation, Government
have decided to amend the said Memorandum with immediale effect as follows :—
(i) Within the 27% of the vacancies in civil posts and services under the Government of India reserved for SEBCs, preference shall be given
to candidaltes belonging to the poorer sections of the SEBCs. In case sufficient number of such candidates are not available, unfilled vacancies
shall be filled by the other SEBC candidates. (ii) 10% of the vacancies in civil posts and services under the Government of India shall be
reserved for other economically backward sections of the people who are not covered by any of the existing schemes of reservation. (jii) (The
“criteria for determining the poorer sections of the SEBCs or the other economically backward sections of the people who are not covered by
any of the existing schemes of reservations are being issued separately.) The O.M. of even number dated the 13th August, 1990, shall be
deemed to have been amended to the extent specified above. Sd/- (A.K. Harit) Dy Secretary of the Government of India"



and dePth were subject matters of intensive debate in
these P Wwlic Interest Litigations by members of the bar,
repres€Mtatives of various associations, and numerous
interveTors. Range of controversy was, both wide and
narrow buching various aspects sensible and sensitive.

But befO:e adverting to them it is imperative to thrash out,
at the ouset, if the issue of reservation of posts inservices
by the Stte is non-justiciable either because itis a political
questionior a matter of policy and even if justiciable then
whether the rule of discretion requires to leave the field
open forState activity to work it out by trial and error.
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Today the 'political thicket’ has been entered with
Baker vs. Carr® and Davisvs. Bandemer,4 even, in America
where the English shadow of ‘King can do no wrong’
was most prominently reflected. The test now applied
is if the controversy can be decided by ‘judicially
discernible and manageable standards’*® The political
questions doctrine, however, does not mean, that any
thing that is tinged with politics or even that any matter’
that might properly fall within the domain of the
President or the Congress shall not be reviewable, for
that would end the constitutional function of the court’>
Under our Constitution, the yardstick is not if it is a
legislative act or an executive decision on policy matter
but whether it violates any constitutional gurantee or
has potential of constitutional repercussions as
enforcement of an assured right, under Chapter III of
the Constitution, by approaching courts is itself a
fundamental right. The ‘constitutional fiction’ of
po]itical question, therefore, should not be permitted to
stand in way of the court to, ‘deny the Nation the
guidance onbasic democratic problems’. 6 Avoidance of
entering into a political question may be desirable and
may not be resorted to, ‘not because of doctrine of
separation of power or lack of rules but because of
expedlency’ in large interest for public good but
legislatures, too, have, ‘their authority measured by the
Constitution’ therefore absence of norms to examine
political question has rarely any place in the Indian
Constitutional jurisprudence. The, Constitution being,
*foremost a social document’® the courts cannot, ‘retreat
behind”® whenever they are called upon to discharge
their constitutional obligation as ’if the judiciary bows

to expediency and puts question in the political rather
than in the justiciable category merely because they are
troublesome or embarrassing or pregnant with great
emotion, then the judiciary has become a political
instrument itself’1 Thus,

Legislative or executive action reserving
appointments or posts inservices of the State is
neither a political issue nor matter of policy.

i
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Mis-conception appears to be prevailing that the
judiciary by exercising power of judicial review on
matters which involve political considerations asserts
superior capability thus violates the democratic
mandate vested by the people in elected
representatives. The judiciary derive their authonty as
much from the people’ the ultimate soverelgn as the
legislature or the executive. Each wing is a delegate of
the Constitution. Each stand committed”to be ruled
under and governed by it. A legislature is elected by
people to enactlaw inaccordance with the Constitution,
to work under and forit. By being people representative
the mandate is to act in furtherance of ideals of
democracy in accordance with provisions of the
Constitution. No legislature or executive canenactalaw
or frame a policy against the dictates of the Constitution.
‘Popular support expressed through the ballot box
cannot validate an ultra vires action’. Elected
representatives are as much oath bound to uphold and
obey the Constitution as the judges appointed by the
President. Both derive their power and authority form,
the same source. What the Constitution says, what it
means, how it is to be understood and applied was
entrusted to thejudiciary as when, “The People’ of India
resolved, to secure to all its citizens justice, social,
economic and political, “The judiciary was seen as an
extension of the nghts, for it was the courts that would
give the Rights force!l. A declaration by a government
to reserve posts in services may be a matter of policy or
even a political issue butan order issued or a law made
directing reservation canbesustained, only, if itis found
to be constitutional. Judicial review in our Constitution
has not ‘grown’ nor it has been ‘assumed’ or “inferred’

3 369UsS.186

4 and 4a) 54 USLW 4898 (1986)

5  Samuel Krislov—The Supreme Court in the Political Process p. 96

6  C.Herman Pritchett—The American Constitution P. 154 (quoted in ‘The Judicial Review of Legislative Acts’ by Dr. Chakradhar Jha p. 355)
7 Ch;sri;ss Gordon Post p. 129-130—The Supreme Court Questions (quoted in “The Judicial Review of Legislative Acts’ by Dr. Chakradhar Jha
8 g}ra nville Austin’s "The Indian Constitution Cornerstone of a Nation’

9 Tagore Law Lecture, From Marshall to Mukherjea “Studies in American and Indian Constitutional Law’ by William O. Douglas p. 38.

10 Ibid.

11 supra 8



or ‘implied’ nor ‘acquired by force’ or “stealthily” but it
was pro Vided for by the foundlng fathers, The higher
judiciary has been visualised as “an arm of the social
revolution’”", When Qur Constitution was framed the
Wednesb ury prmcxple evolved by the English Courts
and the division of power adopted by American
Constitution was fully known yet the country did not
opt for vague resolutions as were adopted at
Philadephia Convention of United States in 1787 but
decided to place the apex court as custodian of the
Constitution by declaring that any declaration of law by
it was binding under Article 141 of the Constitution, its
decree and orders were enforceable under Article 142
throughout the country, and all civil executive
authorities are to act in furtherance of it under Article
144. 'The range of judicial review recognised by the
superior judiciary in India is perhaps the w1dest and
most extensive known in the world of law’!%, Unlike
England or America its sweep extends to all other
organs functioning under the Constitution. The Court
discharged its constitutional obligation insuchsensitive
but constitutional matters as President’s pardoning
power, decnslon of speakers of legislative
assemblies, President’s power of dissolution of state
legislative assemblies etc.l” Reliance on American
decisions for very limited scope for interference was not
of much assistance as judicial power of the United States
Supreme Court to examine race conscious measures or
affirmative action either in economic field or admission
programme in educational institution was never
doubted. The only difference was that the measures
were tested either on what they described as ‘close
exammatlon or’exactingjudicial scrutiny’. Forinstance
in Bakke'® it was the latter test that was applied. It was
observed, ‘in order to justify the use of a suspect
classification a State must show that its purpose of
interest is both constitutionally permissible and
substantial, and that its use of the classification is,
‘necessary .......... to accomplishment of its purpose for
the safeguarding of its interest’. Whereas in Fullilove it
was observed that, ‘programme that employs racial or
ethical criteria .......... calls for closer examination’. It was
explained that when a programme employing a benign
racial classification was adopted by an administrative

12 Ibid

agency on the explicit direction of congress, the courts
were ‘bound to approach’ the ‘task with appropriate
deference to the congress, to co-equal branch charged
by the constitution with the power to provide for the
"general welfare""”.” In Metro Broadcasting over
Broadcasting Fullilove”® was reiterated and it was
observed that, ‘benign race conscious measure
"mandated by the congress" even if these measures are
not "remedial" in the sense of being designated to
compensate victims of past-governmental or social
discrimination—are constitutionally permissible to the
extent that they serve important governmental
objectives within the power of congress and are
substantially related to achievementof those objectives’.
Suffice it to say that the observations were made in
different context for different purpose. The grant of
broadcasting rights to minority was upheld by the
majority as ‘minority ownership programmes are
critical means of promoting broadcasting diversity’, But
even in this decision Justice Stevens who concurred
with majority agreed with minority in Fullilove (supra)
and observed, ‘I remain convinced, of course, that racial
or ethnic characteristics provide a relevant basis for
desperate treatment only in extremely rare situations
and that it is therefore "especially important that the
reasons for any such classification be clearly identified
and unquestionably legitimate".’

@)

The sweep and width of judicial power and
authority exercised by this Court is much extensive and

' deep as the constitutional provisions mandate it to be

so. Test for interference is constitutional violation. Due
regard to legislative measures or executive action
directed towards welfare measure has never been.
disputed but when they are overshadowed with
extraneous compulsions or are arbitrary then, ‘judicial
mterpretatlon gives better protection than the political
bran,vches 21 Eyven the most reactionaries of American
President Thomas Jeferrson once said, ‘The law of the
land ad ministered by upright judges would protect you
from any exercise of power unauthorised by the
Consiututlon of United States’. Faith in the judiciary is
of prime importance. Ours is a free nation. Among such

13 "Wednesbury principles’ is a convenient legal ‘shorthand’ used by lawyers to refer to the classical review by Lord Greene MR in the
Wednesbury case of the circumstances in which the courts will intervene to quash as being illegal the exercise of administrative discretion.

"WADE—Administrative Law.

14 Kehar Singh and Anr. vs. Union of India and Anr. [1989 (1) SCC 204).

15 Supra (14)
16 Kihota Hollohon vs. Zachilhu [1992 (1) SCR 309}

17 State of Rajasthan and Ors. vs. Union of India [1977 (3) SCC 592]
18  University of Califorrnia Regents vs. Allan Bakke, 57 L.Ed 2d 750.

19 H. Earl Fullilove vs. Philip M. Klutznick, 65 L. Ed 2d 902

20 Metro Broadcasting, Inc. vs. Federal Communications Commission 58 LW 5()53

21 The Court and the Constitution by A. Cox p. 372



peop'le respect for law and belief in its constitutional
interPrtation by courts require anextraordinary degree
of toB€rance and cooperation for the value of democracy
and sUrvival of constitutionalism.

@)

Atticle 16(1) is a right created constitutionally in
favourof all citizens and anyone is entitled to approach
the cOurts against violation of his right by the State and
assa il State’s latitude in remedial measures or
affirtmative action to improve conditions of weaker
sectjOns orimprove, lot of thebackward class, if they are
not $0, "tailored’ as not to transgress the constitutional
permissible limits. Any State action whether
‘affirmative’ or 'benign’, ‘protective’ or ‘competing’ is
cons titutionally restricted first by operation of Article
16(4) and then by interplay of Articles 16(4) and 16(1).
State has been empowered to invade the constitutional
guarantee of ‘all’ citizens under Article 16(1) in favour
-of ‘any’backward class of citizens only if in the opinion
of -the government it is inadequately represented.
Ob)edlve being to remove disparity and enable the
unfortunate ones in the society to share the services to
secyfe equallty in, ‘opportunity and status’ any state
action must be founded on firm evidence of clear and
leglhmate identification of such backward class and
their inadequate representation. Absence of either
renders’ the action suspect. Both must exist in fact to
enable State to assume jurisdiction to enable it to take
remedial measures. ‘Power to make reservations as
contemplated by Article 16(4) can be exercised only to
make the inadequate representations in the services
adequate’™, Use of expression, ‘in the opinion of State’
may result in greater latitude to State in determination
of either backwardness or inadequacy of representation
and sufficiency of material or mere error may not vitiate
as State may be left in such filed to experimentand learn
by trial and error with little interference from the court
but if the principle of identification itself is invalid or it
is'in violation of constitutionally permissible limits oz 'if
instead of carefully identifying the characteristics which
could clothe the State with remedial action it engages in
analysis whichis illegal and invalid and is adopted not
for remedial purposes but due to extraneous
considerations then the court would be shirking in the
their constitutional obligation if they fail to apply the
corrective. States’ latitude is further narrowed when on
existence of the two primary, basic or jurisdictional facts
it proceeds to make reservation as the wisdom and
legality of it has to be weighed in the balance of equality
pledged and guaranteed to every citizen and testei on
anvil of reasonableness to ‘smoke out’ any illegitirnate

use and restrict the State from crossing the clear
constitutional limits. ‘In framing a government which is
tobe administered by men over men, thegreat difficulty
lies in this, you must first enable the government to
control the governed, and in the next place oblige it to
control itself’~. Judicial Review has come to be one of
the ways of obliging government to control itself. A
reservation for a class which is not backward wold be
liable to be struck down. Similarly if the class is found
to be backward but it is adequately represented the
power cannot be exercised. Therefore, the exercise of
power must precede the determination of these aspects -
each of which is mandatory. Since the exercise of power
depends on existence of the two, its determination too
must satisfy the basic requirement of being in
accordance with Constitution, its belief and thought.
Any determination of backward class in historical
perspective may be legally valid and constitutionally
permissible. But if in determination or identification of
the backward class any constitutional provision is
violated or it is contrary to basic feature of Constitution
then the action is rendered vulnerable.

©

Reservation being negative in content to the right of
equality guaranteed to every citizen by Article 16(1) it
has to be tested against positive right of a citizen and a
direct restriction in State power. Judicial review, thus,
instead of being ruled out or restricted is imperative to
maintain the balance. The court has a constitutional
obligation to examine if the foundation for State’s action
was within constitutional periphery and even if it was,
did the government prior to embarking upon solving
the social, problem by raising, ‘'narrow bridge” under
Article 16(4), to enable ‘'weaker sections of the people to
cross the rubicon’ discharged its duty of a responsible
government by constitutional method so as to put it
beyond any scrutiny by the ‘eye and ear’ of the
Constitution. What comes out of the preceding
discussion can be reduced thus :

(i) (a) Identification of backward class of
persons and their inadequate representation in
service are the basic or jurisdictional facts to
empower the State to exercise the power of
reservation.

(b) Either of the conditions precedent are
assailable and are subject to judicial review.

(ii) Reservation of appointments and posts
under Article 16(4) can be challenged if it is
constitutionally invalid oreven if it disturbs the

22  General Manager Southern Railway vs. Rangachari, [1962 (2) SCR 586]
23 Federalist No. 51 (extracted in American Constitutional Law by Alpheus T. Manson /D.G. Stephanson, Jr.
24 Chinnappa Reddy, J. in K.C. Vasantha Kumar vs. State of Karnataka [AIR 1985 SC 1495 at 1529]



balance of equality guaranteed under Article
16(1)for being unreasonable or arbitrary.

(iii) Burden to prove that reservation does not

violite constitutional guarantee and is

reasinable is on the State.

ICI

Our Constitution like many modern constitutions
was also0,’a break with the past’ and was framed with,
‘a need for fresh look’. Centuries of deliberate and
concerteq effort to deface the society by creating caste
consciOusness, exploiting religious sentiments was
attempted to be effaced by ‘'The People’ when they
resolved to constitute the country into a secular
democratic republic. Preamble of the Constitution,
echoing sentiments of nation, harassed for centuries by
foreign domination, “to secure, to all its citizens justice,
social economic and political, Liberty of thought,
expression, belief, faith and worship ; Eqality of status
and opportunity and to promote among them all
Fraternity assuring dignity of the individual’ was nota
mere flourish of words but was an ideal set-up for
practice and observance as a matter of law through
constitutional mechanism. Communal reservations
were ' outlawed both from goverance and
administration. States and ‘governments were
prohibited from practising race, religion or caste in any
fgrm byany Articles 15(1), 16(2) and 29(2). Classification
made on religion, race and caste was held tobe’opposed
to the Constitution and constitutes a clear violation of
the fundamental rights’z‘5 .New beginning was made by
abolishing untouchability, prohibiting exploitation and
guar;f\ nteeing equality not only before law but in public
services and employment both substantive and
protective. Concern was shown for weaker sections of
the society and backward class of citizens. Article 16(4)
was in keeping with this philosophy. Reservation for
any’ backward class of citizens in services of the State
was visualised as an integral part of equality of
OPportunity as plege during freedom struggle was,
equality not only of oppor.unity to be given to all but
Special opportunities for educational, economic and
cultura] growth must be given to backward group so as
‘;’\ e“?ble them to catch up to those who are ahead of
tSt::n : EmPloyment or appointment to an office in the

€ constituted a, ‘new form of wealth’ on the date the
N Onsht.utiop was enforced, therefore equal opportunity
© all its citizens was constitutionally provided for

25

Pt.Jawahar Lal Nehru

27 163 Ur 537 (1896)

28
29
20 The Equal Protection of the Law by P.G. Bolyyiou p. 302

31 CJ Ray in State of Kerala & Ors. vs. N.M., Thomas [1976(1) SCR 906]

Khanna, ] ,in Supra (28) p. 939

withoutany discrimination on religion, race or caste etc.
But it would have been mere illusion if no provision was
made to ensure similar opportunity to those citizens
who remained backward either because of historically
social reasons or economic poverty or poor quality of
education or any other reason which could be
determinative of backwardness. How the doctrine of
equality, claimed to be ‘the core of American democratic
aspiration’ was twisted, to relegate, racial minorities to
inferior status by denying them, ‘equal access to the
opportunity enjoyed by others” under, cover of,
‘separate out equal’ doctrine commented by Justice
Harltonin his dissenting opinionin Plessy vs. Ferguson
as ‘pernicious’ was well known. The American myth
that it was a ‘nation of equal and a classless society’
had been exploded. Technically and even legally
probably the interpretation could be within provision of
constitutional guarantee of equality but it was
abnoxious and destructive of social equality. “The effort
of the majority decision in Plessy (supra) was to
subordinate them until then dominant
anti-discrimination principle of the Fourteenth
Amendment to the Court created doctrine of reasonable
classification.’? Although the doctrine of Plessy was
gradually abandoned finally but not before 1954 till
Brown’s case was decided. Therefore Article 16 while
providing for equality of opportunity to all withoutany
distinction and irrespective of forward or backward
class of citizens took care to avoid recurrences or
American experience by directing State to reserve posts
for backward class if they were not adequately
represented in services as, ‘inequality does not harm
only the unequals, it hurts the entire society’.

Thus Article 16(1) and (4) operatein same field. Both
are directed towards achieving equality of opportunity
in services under the State. One is broader in sweep and
expansive in reach. Other is limited in approach and
narrow in applicability. Former applies to “all’ citizens
whereas latter is available to ‘any’ class of backward
citizens. Use of words “all’ in 16(1) and ‘any” in 16(4) read
together indicate that they are part of same scheme. The
one is substantive equality and other is protective equality.
Article 16(1) is a fundamental right of a citizen whereas
16(4) is an obligation of the State. The former is enforceable
in a court of law, whereas the latter is ‘not constitutional
compulsion’ but an enabling provision. Whether Article
16(4) is "in substance, an exception’30 or ‘a proviso’™”" or,
’emphatic way of putting the extent to which equality of

"y The State of Madras vs. Shrimathi Champakam Dorairajan [1951 SCR 525]

Herbetl J. Gans ‘The New Egalitarianism’ (The Inequality & Justice by Rainwater)



op Portunity could be carried’*? or 'presumed to exhaust
all €xception in favour of backward class’”” or “expressly
designed as bemgn discrimination devoted to hftmg of
backward classes’,* but if Article 16(1) is the, ’ posmve
aspect of equality of opportunity” Article 16(4) is a
cormplete code for reservation for backward class of
citizens as it not only provides for exercise of power but
als© lays down the circumstances, in which the power can
be @xercised, and the purpose and extent of its exercise.
Oneis mandatory and operates automatically whereas the
otheer comes into play on identification of backward
classof citizens and their inadequate representation.

(2)

. Compensatory or remedial measures for lesser
fortunate are thus not, ipso facto, violative of equal
opportunity as our society was founded not on abstract
theory that all men are equal but on realism of societal
differences created by human methodology resulting in
existence of the weak and the strong, poor and the rich.
Preamble, the basic feature of the Constitution,
therefore, promises equal opportunity and status and
dignity to every citizen the actuality of which has been

ensured by empowering the State to take positive steps.

under Articles 15(4) and 16(4). Forty years of recount
demonstrate flowering of principle of equal
opportunity and encourage to intensify it for the
deserving, past or present. Reverse discrimination,
an expression coined by American courts and jurists
commented upon, ‘as sharpened edge of a sword’
s, ’it is as much as an evil as the discrimination it
aims to overcome’”” as it violates, (a) formal justice
(b) consistency (c) et;uality of opportunity (d) due
process of equallty, are expressions of one sided
thinking without grip of the constitutional goal set
out by founding fathers that, ‘equality of opportunity
must be transformed into equality of results’. An
enlightened society is one which takes care of the
poor, the backward, the retarded, the handicapped as
much as of the rich, the forward, the healthy and the
gifted. Formal equality transforms into real equality
when the disadvantage arising out of social
circumstances is levelled and the least and the best
advantaged are so paired by the State activism that
differences and distinctions arising out of ascribed
identity get gradually lost. Various articles of the
Constitution reflect this philosophy. Article 16 is a
classic example, and probably unparallel in the

32 Mathew J,, in Supra (28) p. 956

33 Beg])., in Supra (28) p. 960

34 Krishna lyer J., in Supra (28) p. 969 & 978

35 Reservation Policy & Practice in India, by Anirudh Prasad
36  Supra (34) p. 318

37 77 Inequalities and the Law.

constitutional history of the world, where
individualism advocated by West in eighteenth and
nineteenth century co-exist with States predominant
role in bridging the gulf between the needy and the
affluent, the backward and the forward. It reflects
modern and progressive thinking on Equality. As
observed by Laski, ‘By adequate opportunity we cannot
imply equal opportunities in a sense that implies
identity of original chance. The native endowments of
men are by no means equal’ According to Ronald
Dworkin, ‘All human beings have a natural right to
an equality of concern and respect, a right to an
equality of concern and respect, a right they possess
not by virtue of birth, but simply as human beings
with the capacity to make plans and give justice.’
Articles 39 and 46 are extension of this belief and
thought. Any legislative measure or executive order
reserving appointments or posts cannot be assailed as
being beyond constitutional sanction. As far back as
1951 it was held by a Seven Judges’ Constitution
Bench, of this court ‘"Reservation of posts in favour
of any backward class of citizens cannot therefore be
regarded as unconstitutional®’. Nor, did the
Constitution makers restricted the period of its
continuance as was done for Anglo-Indians by
Article 336 as an enlightened and progressive state
a responsible government of a welfare country must
decide itself periodically on prevalent social and
economic conditions and not on political
consideration or extraneous compulsion if the
protective umbrella has to be kept opened, for
whom and for how long.

@)

Before proceeding further it may be mentioned that
many decisions were cited of American Courts dealing
with affirmative action for Negroes and a parallel was
attempted to be drawn from it for justifying reservation
for other backward classes. But this ignores that unlike
the United States our Constitution itself provides for
reservation for backward classes, therefore, it is
unnecessary to derive inspiration from decisions given
by American court on equal protection clause. They
may be relevant for classification and nexus test under
Article 14 or even for judging if the provision by being
arbitrary was violative of equality doctrine but they
cannot furnish relevant guideline for interpreting
Article 16(4). How equality was distorted and how

38  Liberty & Equality by Harold Laski (A Grammar of Politics published in ‘Inequality and Justice’ by Rainwater)
39  B.Venkataramana vs. The State of Madras & Anr. (A.L.R. 1951 SC 229)



Blacks were made to suffer by biased and narrow
const r'iction of the concept of equality for nearly
hund red years is a matter of history. To derive parallel
from classification developed by American courts to
suppOnt reservation on any ground for other backward
classes would be constitutionally unjust and legally
unsute. Whether American Constitution was or is
colour blind or not but when our Constitution was
framedcaste was in, ’bad odour’. Deliberate ‘Divide and
Rule” policy of Britishers by perpetuating caste was in
full glare, therefore, the founding fathers while
guaranting equality prohibited discrimination on the
ground of religion, race or caste etc. Unfortunate
American experience of, ‘separate but equal’ doctrine
legitimatised in Plessy vs. Ferguson resulting in
segregating negroes and keeping them at distance from
American prosperity was avoided by making the State
responsible both for ameliorative measures or
affirmative action and protective steps. The doctrine of,
‘compelling State interest’ developed by American
Courts to support classification for even race conscious
measures particularly in economic field or business
regulation have no relevance as the State has been
constitutionally empowered to remedy the social
imbalance. From ’‘separate but equal’ in Plessy to,
‘freedom of choice’ developed by Brown I and Brown
o ‘just schools” without label of white or Negro in
Green™ to elimination of segregation ‘root and branch’
in Swann™ may be a fascinating development for
America but our constitutional provisions being more
pragmatic and realistic to problem of equality in public
employment itappears unnecessary and risky to derive
any inspiration from American decision for
interpreting, Article 16(4) as,

‘In its Compensatory Programmes for
depressed classes, India, has gone much further

40  Brown vs. Director Board of Education, 347 US 483 (1954)
41  Brown vs. Director Board of Education 349 US 294 (1955)
42 Green vs. Country School Board, 391 US 430 (1968)

than the egalitarian western societies such as
the United States’.

The conclusion, thus, is that

(1) Articles 16(1) and 16(4) operate in the same
field.

(2) Article 16(4) is exhaustive of reservation.

(3) No period for reservation has been provided
but every State must keep on evaluating
periodically if it was necessary to continue
reservation, and for whom.

L2 d
’ D 4
(1)

Thus the real issue is not the reservation but
identification. Who, then, are the, ‘backward class of
citizens’ ? What is the meaning of the word 'backward’,
‘class’ and ’citizens’ individually and taken together.
How are they to be identified. By their caste, occupation,
status, economic condition etc. Although the issue of
reservation has been agitated before this Court, time
and again, the occasion never arose to lay down any
principle or test for determination of other backward
classes. Rajendran™, Parimoo®®, Thomas?, and Soshit
Karamchari*® were no doubt concerned with Article 16
but there were cases of SC/ST who are constitutionally
recognised as, backward c]ass of citizens, Champakan
(Supra), Tikku®®, Trilokanath® and Parrmkaruppan51
were concerned with reservation based on caste.or
rellglon Bala]xsz, janaldhan53 Rajendran™, Sagar55
Balram™ Pradeep 7 Tandon, Chltralekha and
]ayshree5 were concerned with reservation under
Article 15(4). Except for Vasantha Kumar®® no exercise
was undertaken to lay down any principle for

43 Swann vs. Charlotte, Mecklenburg Board of Education, 402 US 1 (1970)
44  Glen M. and Johnson Sipra Bose, ‘Social Mobility Among Untouchables’, in Cohesion and Conflict in Modern India

45 C.A.Rajendran vs. Union of India & Ors. [(1968) 1 SCR 721]
46  Janaki Prasad Parimoo vs, State of ] & K [(1973} 3 SCR 236)

47  State of Kerala & Ors. vs. N.M. Thomas & Ors. [(1976) 1 SCR 906)

48  Karamchari Sangh vs. Union of India [(1981) 2SCR 185]
49  Trilokinath Tikku vs. State of ] & K [(1967) 2 SCR 265]
50  Trilokinath & Ors. vs. State of ] & K [(1969 (1) SCR 103)

51  A.Perriakaruppan, etc. vs. State of Tamilnadu [1971 (2) SCR 430]

52 MR. Balaji & Ors. vs. State of Mysore [1963 Supp. 1 SCR 439}

53 Heggade Janardhan Subbarye vs. State of Mysore [1963 Supp. 1 SCR 475}

54 P. Rajendran vs. State of Madras [(1968) 2 SCR 786

55  State of Andhra Pradesh & Ors. vs. P. Sagar [1968 (3) SCR 595]
56 State of A.P. vs. US.V. Balaram 1972 (3) SCR 247

57  State of Uttar Pradesh vs. Pradeep Tandon [1975 (2) SCR 761]
58  R.Chitralekha vs. State of Mysore [(1964) 6 SCR 368]

59 Km.KS Jayshree vs. State of Kerala [(1977) 1 SCR 194]



deter #Mination of backward class. Reason tor absence of
any dicussion appears to be that this Court while
expla iting the word ‘backward’ in Balaji observed that
backwird classes intended to be covered in Article 15(4)
were ©mparable to SC/ST which was accepted and
applied while deciding backward class under Article
16(4) aswell. But the kind of comparability ‘'Whether of
status, of disabilities suffered, of economic or
educational conditions or of representation in
governent service’ was not elaborated nor it was
undertaken even in Balram when the Court extended it
to, ‘really backward’ even though not, ‘exactly similar
inall respects’, as they were dealing with SC/ST.

(2)

, The expression, ‘any backward class of citizens’ is
of very wide importance. Its width and depth shall be
fully comprehended when significance of each word and
the purpose of its use is explained. To preface the discus-
sionon this vital aspect, on which divergence extended to
extremes both legally and sentlmentally, it may be
stated that in certain decisions given by this Court due
weight was not, given to the words, ‘class’ and ‘citizens’.
Latteris explained in Chapter Il of the Constitution. Any
person satisfying those conditions is a citizen of this
country irrespective of race, religion or caste. Member
of every community Hindu, Muslim, Christian, Sikh,
Budh, Jain etc. who are citizens of this country and are
backward and are not adequately represented in
services are to be brought into National stream by
protective or benign measures. Provisions of the
Constitution apply to all equally and uniformly.
Yardstick of backwardness must necessarily, therefore,
has to be of universal application.

‘Class’ has been linked with the word, ‘backward’
and has been read as one word, ‘backward class’ thus
occasioning the debate that it should be understood as
‘backward caste’. Whether such reading is permissible
is another aspect which shall be adverted to, presently,
but if the word, ‘class’ is read individually or in
conjunction with words “of citizens’ then its plain
meaning and purpose is to exclude any reservation for
individual. In other words reservation contemplated is
for group or collectivity of citizens who are backward
and not for any individual. The expression ‘any
backward class of citizen’ thus is capable of being
construed as class of backwards, backward among any
class of citizens, backward class etc. depending on for
whom the reservation is being made and why.

Backward may be relative such as professional or
occupational backwardness or it may be economic,
social, educational or it may be racial suchas in America
or caste based as in Hindu social system or it may be
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natural such as physically handicapped or even of sex.
Article 16 of the Constitution deals with equality of
opportunity inservices under the State. The meaning of
the word ‘backward’ therefore, has to be understood
with reference to opportunity in public employment.
Since this is a constitutional issue it cannot be resolved
by cliches founded on fictional mythological stories or
misdirected philosophies or odious comparisons
without any regard to social and economic conditions
but on pragmatic, purposive and value oriented
approach to the Constitution as it is the fundamental
law which requires careful navigation by political set up
of the country and any deflection or deviation
disturbing or threatening the social balance has to be
restored, as far as possible; by the judiciary.
Backwardness in such a vast country with dlvergent
religions, culture, language, habits social and economic
conditions arising out of historical reasons,
geographical locations, feudal system, rigidity of caste
is bound to have regional flavour. For instance place of
habitation and its environment was held in Pradeep
Tandon (supra) to be determinative for social and
educational backwardness in hills of U.P. Interaction of
various forces have been responsible for backwardness
in different parts of the country. A caste backward in
one State may be advanced in another. That is why Dr.
Ambedkar while quelling misgivings of members in the
Constituent Assembly Debate had stated, that
backwardness was bemg, "left to be determined by the
localgovernment™’, pmbably, with hope and belief that
once the problem was tackled by the State and
backward citizens were adequately represented in State
services the problem at the National level shall sand
resolved automatically.

Individual backwardness in social sense is
primarily economic. Article 16(4), however, is
concerned with class backwardness. In technical sense
as explained by sociologists it is a problem of ’social
stratification’ arising out of, as said by Max Weber, due
to political, social or economic order. Class or group
backwardness may arise due to exclusion of the entire
collectivity as a result of combined or individual
operation of any of these reasons. For instance in
America as slavery receded after Civil War it was
succeeded, ‘by a caste system embodying white
supremacy. Various "Jim Crow" laws, or segregation
statutes, lent the sanction of the law to a racial ostracism
found in churches and schools, in housing facilities, in
restaurants and hotels, in most forms of public
transportation, on the job, in universitics and colleges,
and ultimately in morgues and cemeteries. In addition,
black Americans were long denied the right to vote, to
serve on juries, and to run for public office.”®? The SC



and ST in our country bore a close parallel to it except
that their exclusion or segregation was mainly social.
Thatis why the constitutional protection was provided
for them. For granting similar benefit on backwardness
to other group or collectivity the State must be satisfied,
tha t, they were subjected to at least similar if not same
treatment or were excluded from services for any of the
reasons social, economic or political individually or
collectively and continue to be excluded before they can
be identified as backward class for purposes of Article
16(4). Article 340 is, however, concerned with social and
educational backwardness. Since the impugned orders
hawvebeen passed on identification of backward class by
a Commission appointed by the President in exercise of
power under this provision it will have to be examined
if the Commission acted within the scope of its reference
and how this expression has to be understood.

(3)

Can the word “class’ be understood as caste ? What
does the word ‘class’ mean ? According to distionary it
means ‘division of society accordmg to status, rank,
caste, merit, grace or uallty . Burton defines it, as
‘category, classification®® breed caste, group, order,
rank’. In Webster it is defined as, ‘member or body of
persons with common characteristics, social rank or
caste’®®, Whereas Oxford defines caste as, 'race, leinage,
pure stock or breed’. English historians have defined
caste as, ‘hereditary classes into which Hindu society is
divided’. Sociologists describe it as, ‘ascribed status’.
Class is thus wider and may mean caste. Is it so for
Article 16 ? In Hindi version of the Constitution the
word is ‘varg’ that is group and not ‘jati’ that is caste or
community. The word class cannot and was not used as
caste as it was constitutionally considered to be
destructive of secularism. In our country caste system is
peculiar to Hindus. It is unknown to Muslims,
Christians, Sikhs, Buddhists and Jains. The Constitution
was framed not for Hindus only. Provision was made
for a society hetregenous in character but seculiar in
outlook. ‘It was a compromistic formula’, a positive
effort to equalise one and all. Even among Hindus
where caste system is an, ‘institution most highly
developed’ the society is divided into large number of
separate groups mostly functional or tribal in origin. By
20th Century the, 'lowest classes of Hindu society’,
came tobe identified as depressed class’ or‘untouchable
a name of comparatively recent origin’. Rigidity
developed over years was partly due to Hindu
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orthodoxy and partly due to British exploitation.
Whatever reason but scheduled castes and scheduled
tribes were undoubtedly, ‘truly’, ‘relatively’ or ‘really
backward’. When the Constitution was framed the
framers were aware of preferential treatment on
religion, race and caste. In Southern States communal
reservation in services was in vogue. Yet Dr. Ambedkar
while defending the use of word “backward’ by drafting
committee explained that, ‘it was to enable other
communities to share the services which for historical
reasons, has been controlled by one community or a few
community’. The word ‘community’ has been defined
in Webster Comprehensive Dictionary as, ‘The people
who reside in one locality and are subject to the same
laws, have the same interests, the public or society at
large’. And accordmg to Oxford it means “the quality of
appertaining to all in common, common ownership,
common character’. Class was thus used in a wider
sense and not in the restricted sense of caste.
(4)

Both the words ‘backward” and ‘class’ thus are of
very wide import. Assuming the two words as one and.
reading it as, “backward class’ the question is cancit be
understood as cluster of backward Hindu caste ? Or in
the broad and wide sense as ‘extending and including
‘any’ backward class of citizens irrespective of race,
religion or caste ? Which construction would be in
keeping with the constitutional purpose ? Taking up the
narrower construction, it may be stated that to interpret
a constitutional provision its history, circumstances in
which it was adopted as well as the events immediately
surrounding its adoption are ??? the purpose and
objective of its use. The word 'backward class’ had
started acquiring meaning at the end of 19th Century
with commencement of enrolment on caste basis in
1981, recognition of special treatment to some and
communal representation to some and communal
representation to others in early 20th Century. The Fort
St. George Gazette No. 40 of November 1985 mentlons
grants-in-aid to schools for the untouchable®. In 1921
backward community in Mysore meant,. all other
communities other than Brahmins'®’, In Bombayin 1925
backward classes were all except, ’BrahmmésPrabhus,
Marwaris, Parsis, Banias and Christians”". Indian
Statutory Commission (Hatlong Committee) defined
Backward Classes in 1928 ‘castes or classes which are
educationally backward® . They include the'depressed
classes, aborginals, hill tribes and criminal tribes’. The



United Province Hindu Backward Classes League
founded in 1929 suggested Hindu Backward as, “/all of
the listed communities belonging to non-dwijya (that is
twice born) or degenerate or Sudras classes of
Hind us”’, Travancore in 1935 passed resolution on
reportof ]ustlce Nokes on communal lines including all
classes”. Madras Provincial Backward Classes League
was founded in 1939 for securing separate treatment for
‘forward non-brahmin communities’’2, It thus did not
have adefinite meaning. Somewhere it was everyone
except Brahmin and others for the so-called Sudras. All
depending on social and economic conditions
prevailing in a particular State. In any case it ‘never
acquired a definite meaning at the all India level. There
has been no attempt to define it or employ it on the
national level’”3, The statement of Dr. Ambedkar in the
Constituent Assembly for determination of
backwardness at local or State-level was thus not causal
but an outcome of practical reality and historical truth.

(5)

Historically, therefore, what started as social
upliftment measure for the down-trodden amongst
Hind us in some princely States gradually developed
into formation of various associations in different States
encouraged by the social caste consciousness created by
the Britishers to demonstrate backwardness for
claiming preferential treatmentinjected in the society by
communal representation. The Constitution makers
were aware of this background. Itis vividly reflected in
the Constituent Assembly Debates. Therefore a very
vital, question arises if the expression, ‘backward class’
used in Article 16(4) has to be read and understood as
extending or applying to backward Hindu Castes only.
Meaning of the word ‘backward’ and ’‘class’ have
already been explained. Language of the. expression
does not warrani reading of the expression as backward
caste. When two words one wider in import and
broader in application and other narrower were
available and the Constitution makers opted for one the
other, on elementary principle of construction, should
be deemed to have been rejected. What was avoided by
the framers of the Constitution, for good reasons and, to
achieve the objective they had set up for the governance
of the country cannot be brought back either by
government or courts by interpretation on construction
unless the consequences of accepting the literal or the
normal meaning appears to be so unreasonable that the
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Constitution makers would have never intended.
’Although the spirit of an instrument especially of a
constitution is to be respected not less than its letter yet
the spirit is to be collected chiefly from its words’’%, For
this reason alone any suggestion of accepting the
expression as interchangeable as caste cannot be
accepted. Even the spirit behind use of the expression
was not to provide for cluster of castes, known as Sudras
of the Hindu hierarchy before the Constitution, but for
groups or class of different communities following
different religions, as right fundamental or otherwise
have been guaranteed to members of every community
irrespective of religion, race, caste or birth. Article 340
empowers President to appoint a Commission to
investigate the conditions of socially and educationally
backward classes within the territory of India. Such
classes may belong to any community. Preferential
treatment accorded to various communities before 1950
on basis of religion, race or caste was done away with.
Promise was to take care of minorities as well. Article
335 ensured claim of SC/ST inservices. Otherbackward
citizens irrespective of race, religion were to be taken
care of as, "The Constitution was framed with grand
compromise. A splendid compromise between formal
equalitarian justice and compensatory justice through
benign or protective discrimination was devised so
beautifully that that was to serve the purpose of
assimilation, integration and equal partnership in
national building by makmg equal contribution in the
main stream of life’"”. If Article 16(4) is confined to
backward classes of Hmdu hierarchy by narrowing it
down to caste it would be doing violence to the
language of the provision and the spirit in which the
expression was used leading to injustice. no provision
in the Constitution indicates that the expression has to
be understood in such narrow sense. Reading it
otherwise may lead to contradiction. Normal and
natural meaning of an expression can be, disregarded
only if it is found that the framers of the Constitution
did not intend to use it in that sense and ‘absurdity and
injustice of applying the provision would be so
monstrous that all mankind would, without hesitation,
unite in rejecting the application’76. When the
Constitution was framed the founding fathers were
aware of the meaning and understanding of the word
‘backward’. They were also aware that hereinafter
members of all community were to be treated alike, The
state was made responsible, therefore, for “any’

Justice Marshallin sturges vs. Crowninshield (1819) quoted in Encyclopaedia of the American Constitution, Vol. 1 by Levy, Karst & Mahoney



backward class of citizens coming from whatever
co Mmunity, caste or religion. State, therefore, cannot
distriminate, while identifying backward class on race,
religion, caste or birth.

(6)

True the discussions in the Constituent Assembly
Detates centred round caste and community. Even Dr.
Ambedkar said, ‘what are called backward classes
are. . . nothing but a collection of certain castes’. That
however cannot be conclusive for construing the
expression as, the historical background and perhaps
what was accepted or what was rejected by the

Cornstituent Assembly while the Constitution was being .

framed may be taken into account, ‘but not to interpret
the Constitution’”’. What emerged out of shared
understanding by consensus was not backward caste
butbackward class, an expression of elasticity capable
of expanding depending on the nature and purpose of
its use. Motivation for use of expression ‘backward
class’ might have come from a feeling to accommodate
and benefit those who were deprived of entering into
services due to social and economic conditions amongst
Hindus. But what is being interpreted is a Constitution,
a document, an instrument which is good not for a
season or a session but for centuries during the course
of which even the most stable society may undergo
social, economic, political and scientific changes
resulting in transformation of values. Are the values in
the society same today as they were in 1950 or 1900 ?
Words or expressions remain the same but its meaning
and application with passage of time changes. When the
framers of the Constitution deliberately used an
expression of expansive nature then as said by Justice
Frenk Furter, ‘they should be left to gather meaning
from experience. For they relate to whole domain of
social and economic fact and statesman who founded
this nation knew too well that only a stagnant society
remains unchanged’. This Court is being asked to
interpret the provision in 1990. It cannot ignore the
present by going into past.

"The law, even as sit honours the past, must reach
for justice of a kind not measured by force, by the
pressures of interest groups, nor even by votes, butonly
by what reason and a sense of justice say is right. Brown
was ‘law! in 1954, even though the "separate but equal’
doctrine had half a century of precedent and practice
behind it. Continuity is essential to law as a whole, but
the continuity must be creative.”””®

(7)

’Caste is a reality’. Undoubtedly so are religion and
race. Can they furnish basis for reservation of posts in
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services ? Is the State entitled to practice it in any form
for any purpose ? Not under a constitution wedded to
secularism. State responsibility is to protect religion of
different communities and not to practice it. Uplifting
the backward class of citizens, promoting them socially
and educationally taking care of weaker sections of
society by special programmes, and policies is the
primary concern of the State. It was visualised so by
framers of the Constitution. But any claim of achieving
these objectives through race, conscious measures or
religioulsy packed programmes would be uncharitable
to the noble and pious spirit of the founding fathers,
legally impermissible and constitutionally ultra vires.
Deriving inspiration from the American philosophy
that, ‘just as the race of students must be considered in
determining whether a constitutional violation has
accrued so also must race be considered in formulating
remedy’ without any regard to the Preamble of our
Constitution and provisions like Articles 15(1), 16(2)
and 29(2) would be plunging our Nation into disaster
not by what was adopted and promised as principle for
governance for our people on our soil but from what has
been laid down in a country which is yet far away from, -
‘equality of result’ or ‘substantive equality’ so far Black
or Brown are concerned.

Brown vs. Board of Education (supra) which is
considered as ‘turning the clock back’ on racial
discrimination was given much after Vankataramana.
Provisions like Article VI were introduced in America
in 1964 only. When Bakke (supra) was delivered Justice
Marshal lamented, “this Court in the Civil Rights cases
and Plossy vs. Ferguson destroyed the movement
towards complete equality. For almost a century no
action was taken, and thus non-action was with the
approval of the Court. Then we had Brown vs. Board of
Education and the Civil Rights Acts of Congress,
followed by numerous affirmative action programmes.
Now, we have this Court again stepping in, this time to
stop affirmative action programs of the type used by the
University of California’. The lament was because of
failure to bring the Negroes jn the mainstream, “in light
of the sorry history of discriminationand its devastating
impact on the lives of Negroes is to ensure that America
will forever remain a divided society’. But to avoid any
risk of keeping ours as a divided society, the
Constitution makers provided ample safeguards for
Scheduled Castes and Scheduled Tribes (SC/ST) the
only category of backward class which could be
compared to the Negroes in America. American
philosophy developed by courts that discrimination
having arisen due to race consciousness the remedy too
should be race based, appears to have been inspired by
our constitutional provisions which takes every



precasttion to remedy the caste related evil of SC/ST by
caste based reservation. But the same can not be adopted
for other backward classes as it would be distortion of
consti tutional interpretation by importing a concept
whicht was deliberately and purposely avoided.
Insisternce, for claiming reservation for the remaining or
forall others who were in so-called broader category of
Sudra s hot because they were really backward without
any regard to social and economic conditions, would be
unfair to history and unjust to society. What is
consti tutionally provided has to be adhered to in spirit
butnotonassumption that all amongst Hindus who fell
in the broader category of Sudras were subjected to
same treatment as untouchable in India or Negroes in
America. History, social or political, does not bearit out.
Reservation for other backward class is no doubt
constitutionally permissible, on social and economic
condi tions which prevailed in the country and are still
prevailing and not on benign steps for Negroes upheld
by foreign courts. Judicial activism has no doubt in
America been remarkable in absence of any
constitutional protection for the Negroes but our courts
are not required to undertake the exercise as our
constitutional statesmanship has no parallel in the
world where to achieve egalitarian society truly and
really it devised mechanism of treating the backward
class of citizens, "differently’ by Article 16(4) and 15(4)
to bring them at par with others so that they could be
treated equally. The policy of official discrimination is,

"unique in the world both in the range of benefits
involved and in the magnitude of the groups eligible for
them."

(8)

Caste has never been accepted by this Court as
exclusive or sole criteria for determination or
identification of backward class. That is why the
communal Government Order in Champakam and
reservation, except for SC/ST and Hindu backward, in
Venkatramana™® were invalidated. Caste based evil was
so repugnant that even when communal Government
Order issued by the State of Madras a legacy of caste
based reservation practised in Madras since thirties and
forties was struck down and the Constitution was
amended and Article 15(4) was added the basic
philosophy against the caste was neither eroded nor
mitigated and ameliorative steps were ‘made
state-responsibility for socially and educationally
backward castes. Balaji adopted test of, comparability of
backward classes with Scheduled Caste and Scheduled
tribe as a result of combined reading of Article 340(1)
and Article 38(3). Two major drawbacks were noticed in
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identifying backward class with caste, one, ‘it may not
always be legal and may perhaps contain the vice of
perpetuating the caste’, and other ‘if the caste of the
group of citizens was made the sole basis for
determining the social backwardness of the social
group, the test would inevitably break down in relation
to many sections of Indian society which do not
recognised caste in the conventional sense known to
Hindu society’. In Chitralekha the Court observed that
‘caste is only a relevant circumstance in ascertaining the
backwardness of a class and there is nothing in the
judgment of this Court (Balaji) which precludes the
authority concerned from determining the social
backwardness of a group of citizens if it can do so
without reference to caste’. P. Rajendran too did not
differ with Balaji nor it carved out any new path. The
Court accepted the determination of backward class as,
the explanation given by the State of Madras had not
been controverted by an rejoinder affidavit. The Court
observed, ‘that though the list shows certain caste the
member of those castes are classes of educationally and
socially backward citizens’. In Sagar the Court was
concerned with the list where backwardness was
determined amongst other on caste taking it as one of
the relevant test for determination of backwardness.
Therefore, the Court agreeing with Balaji observed, ‘in
determining whether a particular section forms a class
caste cannot be excluded altogether. But in the

. determination of a class a test solely based upon caste

or a community cannot also be accepted’. In
Perriakaruppan it was observed that, ‘a caste has always
been recognised as a class’. Support for this was sought
from Rajendran and it was observed that it was authority
‘for the proposition that the classification of backward
classes on the basis of caste is within the purview of
Article 15(4) if those castes are shown to be socially and
educationally backward. But Rajendran was decided as
the caste included in the list were in fact socially and
educationally backward. Balram, too, followed the same
and relying on Rajendran, Sagar and Perriakaruppan
upheld the test as entire caste was found to be socially
and economically backward. ‘Caste, ipso facto, is not
class in secular state’ was said in Soshit Karamchari. In
Jayshree it was held that caste could not be made the sole
basis for reservation. Ratio in Rajendran, Sagar, Balram
and Perriakaruppan are wrongly understood and
erroneously applied. All these decisions turned on facts
as the Court in each case upheld the classification not
because it was done on caste but those included in the
list deserved the protection. Different streams of
thought may appear from various decisions but none
has accepted caste as the sole criteria for determination
of backwardness.



(9)

"Backward class’ in Article 16(4) thus cannot be read
as backward caste. What is the scope then ? Is it social
backwirdness, educational backwardness, economic
backwardness, social and economic backwardness,
naturalbackwardness etc. ? In absence of any indication
expreSsly or impliedly any group or collectivity which
can be legitimately considered as, "backward’ for
purposes of representation in service would be included
in the expression ‘backward class’. Word ‘any’ is
indicative of that the backward class was not visualised
in singular. When Constitution was framed the anxiety
was to undo the historical backwardness. Yet a word of
wider import was used to avoid any close-door policy.
For imstance, backwardness arising out of natural
reasons was never contemplated. But today with
developments of human right effort is being made to
encourage those on whom nature has not been so kind.
Do such persons not form a class ? Are they not
backward ? They cannot, obviously compete on equal
level with others. Backwardness which the Constitution
makers had to tackle by making special provision, due
to social and economic condition, was different but that
does not exclude backwardness arising due to different
reasons in new set up.

Althoughdictionarily the word ‘any’ may mean one
or few and even all yet the meaning of a word has to be
understood in the context it has been used. In Article
16(4) it cannot mean all as it would render the whole
article unworkable. The only. reasonable, meaning that
can be attributed to it is that it should be the States’
discretion to pick out one or more than one from
amongst numerous groups or collectivity identified or
accepted as backward class for purposes of reservation.
Whethersuch picking is reasonable and satisfies the test
of judicial review is another matter. That explains the
rationale for the non-obstante clause being discretionary
and no mandatory. A State is not bound to grant
reservation to every backward class. In one State or at
one place or at one pointof time it may be historical and
social backwardness or geographical and habitational
backwardness and at another it may be social and
educational or backwardness arising out of natural
cause.

(10)

From out of various backward class of citizen who
could be provided protection under Article 16(4) the
Presidenthas been empowered by Article 340 to appoint
a Commission to investigate the conditions of socially
and educationally backward classes within the territory
of India. What does the expression ‘socially and

81 'The New Encycdlopaedia Britannica, Micropaedia Vol. 10 p. 919
82 'The Caste System in India’ by Rajendra Pandy
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educationally backward classes’ connote ? How it
should be understood ? Is it social backwardness only ?
Is the educational backwardness surplus-age ? Article
340(1) of the Constitution reads as under:

"The President may by order appoint a
Commission consisting of such persons as he
thinks fit to investigate the conditions of
socially and educationally backward classes
within the territory of India and the difficulties
under which they labour and to make
recommendations as to the steps that should be
taken by the Union or any State to remove such
difficulties and to improve their condition and
as to the grants that should be made for the
purpose by the Union or any State and the
conditions subject to which such grants should
be made, and the order appointing such
Commission shall define the procedure to be
followed by the commission."

A bare reading of the Article indicates that the
avowed objective of this provision is to empower the
President to appoint a Commission to as certain the
difficulties and the problems of the socially and
educationally backward classes and to make
recommendations so that steps may be taken by the
Union and the States to solve their problems, remove
their difficulties and improve their conditions. Since
backwardness has been qualified by the words social
and educational’ the ambit of the expression is not as
wise as backward class in Article 16(4). What does it
mean then ? A social class, ‘is an aggregate of persons
within a society possessing about the same status’.
How to determine backwardness of such a class. The
yardstick of backwardness in any society is, primarily,
economic. ButIndiansociety, "has made caste as the sole
hierarchy of social ranking and uses the caste system as
the basic frame of reference’.32 Expert Panel of Mandal
Commission described it as ascribed status, that.is,
status of a person determined by his birth. The social
backwardness in pre-independence period, no doubt,
arose because of caste stratification. Members of caste
other than Brahmans, Thakurs and Vaishyas were
socially backward. But with foreign domination,
enlightened movements both social and
religious,acquisition of wealth and power a gradual
caste mobility took place not only to consolidate but
even to asset a higher social status. "The struggle
launched by these backward castes as a subaltern in the
pre-independence period, changed its course in the post
independence period”™” due to vested interest in
reservation, ‘It is well known that upto year 1931, the

Pradeep Kumar Bose - Mobility & Conflict putlished in Caste, Conflict and Reservation



last census year for which castes are recorded, there
were s€veral castes applying for changing their names
to thos € indicative of higher caste status. In that period
name indicated status. The trend now is to claim
backw ardness both among the Hindus and Muslims by
claiming the same caste status by various devices as
those who are legally considered as backward caste’®
are beneficiaries of reservation. While determining
social backwardness, therefore, one cannot loose sight
of the type of society, the social mobility, the economic,
conditions, the political power. Even the Expert Panel
noticed few of these but then it got lost in ascribed
status. The social backwardness in 1990 for purposes of
employment in services cannot be status by birth but
backwardness arising out of other elements such as
class, power etc. Dr. Pandey in his book [The Caste
SysteminIndia] afteranelaborate study has concluded,

"1. Class, independent of caste, determines
social ranking in Indian Society in certain
domins;

2. Analysis of caste alone is not sufficient to
provide the real picture of stratification in India
to-day;

3. A proper study of stratification in modern
India must concern with otherdimensions, viz.,
class, status and power."

While explaining power he has observed in, 'past
power was located in the dominant caste’. But it is now
changing intwo senses, ’first, power is shifting from one
case (or group of castes) to another. Secondly, power is
shifting from caste itself and comes to be located in more
differentiated political organs and institutions. This has
been empirically found by Beteille, and others on the
basis of his studies of Kammas and Reddis of Andhra
Pradesh. Harrison writes: "This picture of political
competition between the two caste groups is only a
modern recurrence of an historic pattern dating back to
the fourteenth century. Srinivas” analysis of politics in
Mysore gives a central place to rivalries between the
dominant castes: "As in Andhra, the Congress is
dominated by two leading peasant castes, one of which
is Lingayat and the other Okkaliga. Lingayat Okkaliga
rivalry is colouring every issue, whether it be
appointment to government posts or reservation of
seats in colleges, or election to local bodies and
legislatures." BothHarrison’s study in Andhra Pradesh
and Srinivas’ in Mysore depict the rise to power of the
two pairs of non-Brahmans". Any determination of
social backwardness, therefore, cannot be valid unless
these important aspects are take into consideration.

R4
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Educational backwardness to was notadded just for
recitation. No word in Statute, more so in a Constitution,
can be read as surplus-age. In none of the decisions of
this Court under Article 15(4) it has been held that
educational backwardness was irrelevant. In Balaji
declaration of minor community as educationally
backward was not accepted as correct since the student
community of 5 per thousand was not below the State
average. In Balram the Court approved acceptance by
the government of criteria adopted by the Commission
fordetermining social and ed ucational backwardness of
the citizen, namely,

"(i) the general poverty of the class or
community as a whole ;

(ii) Occupations pursued by the classes of
citizens, the nature of which must be inferior or
unclean or undignified and unremunerative or
one which does not carry influence or power;

(iii) Caste in relation to Hindus ; and
(iv) Educational backwardness."

In the hoary past the education amongst Hindus
was co~fined to a particular class, thatis, the Brahmins,
but with advent of Muslim rule and British regime this
barricading fell down, considerably, and the education
spread amongst other classes as well. But even in those
times there was a section of society which was kept
away, deliberately, from education as they were not
permitted to enter the schools and colleges. That has
been done away with by the Constitution. Yet the
education with all efforts has not filtered to certain
classes particularly in rural areas and many
traditionally educationally backward still suffer fromit.
At the same time many groups or collectivity did not
opt for education for various reasons, personal or
otherwise. Therefore, a Commission appointed under
Article 340 cannot determine only social backwardness.
Any class to be backward under Article 340 must be
both socially and educationally backward.

Two things emerge from it, one, that the backward
class in Article 16(4) and socially and educationally in
Article 340, being expressions with different
connotations they cannot be understood in one and
same sense. The one is wider and includes the other. A
socially and educationally backward class may be
backward class bit not vice versa. Other is that such
investigation cannot be_caste based. Meaning of
expression "socially and educationally backward’ class
of citizens was explained in Pradeep Tandon as under :

"The expression “classes of citizens’ indicates a
homogenous section of the people whose are

Should the caste be the basis for recognising the backwardness - .P. Desai (extracted from Caste, Conflict and Reservation)



g rouped together because of (a) certain likeness

and common traits and who are identified by

some common attributes. The homogeneity of

the class of citizen is social and educational

packwardness. Neither caste nor religion nor

place of birth will be uniform element or
common attributes to make them a class of
citizens’.

Even when the report of first Backward Class
Commission was submitted to the Government of India
the memorandum prepared by it, and presented to the
Parliament, emphasised that, efforts should be made, 'to
discover some criteria other than caste, which could be
of practical application in determining the backward
classes’. Three of the members of the Commission, ‘were
opposed to one of the most crucial recommendations of
the Report, that is, the acceptance of caste as a criteria
for social backwardness and reservations of posts in
government service on that basis’. One of the reasons
given for it by the Chairman in his letter was that
adopting of caste criteria was, ‘going to have a most
unhealthy effect on the Muslim and Christian sections
of the nation’.

When Second Backward Class Commission was
appointed by the President under Article 340 it was
required, “to determine the criteria for determining the
socially and educationally backward classes’ and,

"to examine the desirability or otherwise of
making provision for the reservation of
appointment or posts in favour of such
backward classes of citizens which are not
adequately represented in public services and
posts in connection with the affairs of the Union
or of any State"

The order further outlined the procedure to be
followed by the Commission as required by Art. 340 by
directing it to .

"examine the recommendations of the

Backward Classes Commission appointed

earlier and the considerations which stood in

the way of the acceptance of its
recommendations by Government"

The Commission thus was required to undertake
the exercise so as to avoid repetition of due to which the
report of first Commission could not be implemented.
The Commission was not oblivious of it as in paragraph
1.17 of the report it observed,

"Though the above failings are serious, yet the
real weakness of the Report lies in its internal
contradictions. As stated in para 1.5 of this
Chapter, three of the Members were opposed to
one of the most crucial recommendations of the
Report, that is, the acceptance of caste as a
criterion for social backwardness and the
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reservation of posts in Government services on
that basis."

Yet the Commission undertook extensive exercise
for ascertaining social system and opined that,

"12.4 In fact, caste being the basic unit of social
organisation of Hindu society, castes are the only
readily and clearly "recognisable and persistent
collectivities”.

Having done so it determined social and
educational backwardness in paragraph 11.23 as under :

"11.23 As a result of the above exercise, the
Commission evolved eleven ‘Indicators’ or
‘criteria’ for determining social ad educational
backwardness. These 11 ‘Indicators’ were
grouped under three broad heads, i.e., Social,
Educational and Economic. They are:

A. Social

(i) Castes/Classes considered as socially
backward by others.

(ii) Castes/Classes which mainly depend on
manual labour for their livelihood.

(iii) Castes /Classes where at least 25% females
and 10% males above the State average get
married at an age below 17 years in rural areas
and at least 10% females and 5% males do soin
urban areas.

(iv) Castes/Classes where participation of
females in work is at least 25% above the State
average.

B. Educational

(v) Castes/Classes where the number of
children in the age group of 5-15 years who
never attended school is at least 25% above the
State average.

(vi) Castes/Classes where the rate of student
drop-outin the agegroup of 5-15 yearsis at least
25% above the State average.

(vii) Castes/Classes amongst whom the
proportion of matriculates is at least 25% below
the State average.

C. Economic

(viii) Castes/Classes where the average value
of family assets is at least 25% below the State
average.

(ix) Castes/Classes where the number of
families living in Kuccha houses is at least 25%
above the State average.

(x) Castes / Classes where the source of drinking
water is beyond half a kilometer for more than
50% of the households.



(i} Castes/Classes where the number of
Oiseholds having taken corsumption loan is
a t kast 25% above the State average,

1124 As the above three groups are not of equal
ismportance for our purpose separate weightage
w given to ‘Indicators’ in each group. All the
Saial ‘Indicators’ were given a weightage of a
3 points each, Educational ‘Indicators’ a
weightage of 2 points each and Economic
‘Indicators’ a weightage of one point each.
Ec<inomic, inaddition to Social and Educational
Indicators, were considered important as they
dirctly flowed from social and educational
backwaredness. This also helped to highlight
the fact that socially and educationally
backward classes are economically backward
also.

11.25 It will be seen that from the values given
to each Indicator, the total score was upto 22.
Allthese 11 Indicators were applied to all the castes
covered by the survey for a particular State. As a
result of this application, all castes which had a score
of 50 per cent (i.e., 11 points) or above were listed as
socially and educationally backward and the rest
were treated as ‘advanced’.

[Emphasis supplied]
In paragraph 12.2 of the Report the Commission
observed,

"As the unit of identification in the above
survey is caste, and caste is a peculiar feature of
Hindu society only, the results of the survey
cannot have much validity- for non-Hindu
communities. Criteria for their identification
have been given separately."

The Commission, thus, on own showing identified
socially and educationally backward class amongst
Hindus on caste. The criteria for identifying
non-Hindus backward classes was stated in paragraph
12.18:

(i) All untouchables converted to any
non-Hindu religion ; and

(ii) Such occupational communities which are
known by the name of their traditional
hereditary occupation and whose Hindu
counterparts have been included in the list of
Hindu OBCs. (Example Dhobi, Teli, Dheematr,
Nai, Gujar, Kumhar, Lohar, Darji, Badhai, etc.)

Caste was thus adopted as the sole criteria the
determining social and educational backwardness of
Hindus. For members of other communities test of
conversion from Hinduism was adopted. The
Commission, even, though noticed that the first
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Commission suffered from inherent defect of
identifying on caste proceeded, itself, to do the same.

In preceding discussion it has been examined, in
detail, as to why caste cannot be the basis of
identification of backward class. The constitutional
constraint in such identification does not undergo any
change because different groups or collectivity
identified on caste are huddled together and described
as backward class. By grouping together, the cluster of
castes does not loose its basic characteristic and
continues to be caste.

No further need be said as whether the commission
acted in terms of its reference and whether the
identification was constitutionally permissible and
legally sound, before it could furnish for any exercise,
legislative or executive, was to be undertaken by the
government.

Use of expression, ‘nothing in the Article shall
prevent Parliament’ in Article 16(4) cannot be read as
empowering the State to make reservation under Article
16(4) on race, religion or caste. It would result in
regenerating the communal representation in services
infused by Britishers by different orders issued from
1924 to 1946. How such an expression should be
interpreted need not be elaborated. Both the text books
and judicial decisions are full of it. To comprehend the
real meaning of the provision.itself, the setting or
context in which it has been used, the purpose and
background of its enactment should be examined, and
interpretational exercise may be resorted to only if there

"is a compelling necessity for it. In earlier decisions

rendered by the Court till sixties Article 16(4) was held
to be exception to Article 16(1).But from 1976 onwards

" it has been understood differently. Today Article 16(1)

and 16(4) are understood as part of one and same
scheme directed towards promoting equality. Therefore
what is distrutive of equality for Article 16(1) would
apply equally to Article”16(4). The non-obstante clause
was to take out absolutism of Article 16(1) and not to
destroy the negatism of Article 16(2).

Rule of statutory construction explained by jurists
is to adopt a construction which may not frustrate the
objective of enactment and result in negation of the
objectivesought to be achieved. Rigour of its application
is even more severe in constitutional interpretation as
unlike statute its provisions cannot be amended or
repealed easily. Accepting race, religion and caste as the
remedy to undo the past evil would be against
constitutional spirit, purpose and objectives. As stated
earlier this remedy was adopted by the framers of the
Constitution for SC/ST. What was not provided for
others should be deemed, on principle of interpretation,
not to have been approved and accepted. Even if two
constructions of the provisions could have been
possible, ‘the Court must adopt that which will ensure



smooth #M harmonious werking of the Constitution
and eschew the other which will lead to absurdity and
given ris€ to practical inconvenience’. Since acceptance
of caste, Tae or religion would be destructive of the
entire corstitutional philosophy and would be contrary
to the Preamble of the Constitution it cannotbe accepted
as legal method of identification of backward classes for

Article 16(4).

Would the Consequences be different if race,
religion Or caste etc. are coupled with some other factors
? In othex words, what is the effect of the word, ‘only’ in
Article 16(2). In the context it has been used it operates,
both, as permissive and prohibitive. It is permissive
when State action, legislative or executive, is founded
on any gtound other than race, religion or caste.
Whereas itis prohibitive if it is based exclusively onany
of the grounds mentioned in Article 16(2). Javed 5

Today if Article 16(2) is construed as justifying
identification of backward class by equalizing them
with those castes in which the customary marriage age
is lower ormajority of whomare living in kuccha houses
or a sizeable number is working as manual labour then
tomorrow the identification of backward class amongst
other communities where caste does not exist on race or
religion coupled with these very considerations cannot
be avoided. That would result in making rgservation in
public services on communal considerations. In
interpretation or construction resulting in such
catastrophical consequences must be avoided.

Backward used in Article 16(4) is wider than
socially and educationally used in Article 15(4) and
weaker sections used in Article 46. SC/ST are covered
in either expression. But same cannot be said for others.
Backward, cannot be defined as was, wisely, done by
the Constitution makers. It has to emerge as a result of
interaction of social and economic forces. It cannot be
static. Many of these who were Sudras in 17th and 18th
Centuries ceased to be so in 19th and 20th Century due
to their educational advancement and social
acceptability. Members of various backward
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communities, both, in South and North who were
moving upwards even before 1950 compare no less in
education, status, economic advancement or political
achievement withany otherclassinsociety. The average
lower middle classes of Muslim or Christian may not be
better educationally or economically and in many cases
even socially than the intermediate class of backward
class of Sri Naik's list. For instance the bhisties (the
water carriers in leather bags) among Muslims. Does
Article 340 empowering President to ascertain
educational and social backwardness of citizens of this
country not include those poor socially degraded and
educationally backward. Are they not citizens of this
country ? Could backwardness of Muslims, Christians
and Budhists be recognised for purposes of Article 16(4)
only if they were converts from Hinduism or such
backwardness for preferential treatment be recognised
only if a group or class was Hindu at some time or was
occupationally comparable to Hindus. That is if
members of other community carry on occupation
which is not practised by Hindus, for instance bhisties
amongst Muslims, then they cannot be regarded as
backward class even if it has been their hereditary
occupation and they are socially, educationally and
economically backward. Commission appointed under
Article 340 by the President is not to identify Hindu
backward only but the backward class within the
territory of India which includes Hindu, Muslim, Sikh
or Christian etc. born and residing in India within
meaning of Article 5 of the Constitution. The expression
is not only backward class but backward class of
citizens. And citizen means all those who are mentioned
in Articles 5 and 10 of the Constitution. '

Thus neither from the language of Article 16(4) nor
the literal test of interpretation nor form the spirit or
purpose of interpretation nor the present day social
setting, warrants construction of the backward
class as backward caste. Consequently what comes out
of examination from different aspects leads to

85  Javed Niaz Beg & Anr. vs. Union of India & Anr. (AIR 1981 SC 794) case furnishes best illustration of the former. A notification discriminating

between candidates of North Eastern States, Tripura, Manipur etc. on the one hand and others for IAS examination and exempting them
from offering language paper compulsory for everyone was upheld on linguistic concession. When it comes to any State action on race,
religion or caste etc. the word, ‘only’ mitigates the constitutional prohibition. That is if the action is not founded, exclusively, or merely, on
that which is prohibited then it may not be susceptible to challenge. What does it mean ? Can a State action founded on race, religion, caste
etc. be saved under Article 16(2) if it is coupled with any factor relevant or irrelevant. What is to be remembered is that the basic concept
pervading the Constitution cannotbe permilted tobediluted by taking cover underit. Use of word, ‘only’ wastoavoid anyatlack on legitimate
legislative action by giving it colour of race, religion or caste. At the same time it cannot be utilised by the State to escape from the prohibition
by taking recourse to such measures which are race, religion or caste based by sprinkling it with something other as well. For instance, in
State of Rajasthan vs. Pradeep Singh (AIR 1960 SC 1208] where exemption granted to Muslims and Harijans from levy of cost for stationing
additional police force was attempted to be defended because the notification was not based, ‘only’ on caste or religion but because persons
belonging to these communities were found by the State not to have been guilty of the conduct which necessitated stationing of the police
force it was struck down as discriminatory since it could not be shown by the State that there were no law abiding persons in other
communities. Similarly identification of backward class by such factors as dependence of group collectivity on manual labour, lower age of
marriage, poor schooling, living in kuccha house etc. and applying it to that would be violative of Article 16(2) not only for being caste based
but also for violation of Article 14 because it, excludes other communities in which same faclors exist only because they are not Hindus.
Further the group or collectivity, thus, determined would not be caste coupled with other but on caste and caste alone.



(1) Backward class in Article 16(4) cannot be
read as backward caste.

(2) Expression ‘backward class’ is of wider
importand there being no ambiguity or danger
of unintended injustice in giving its natural
meaning it should be understood in its broader
and normal sense.

(3) Backward class under Article 10(4) is not
confined to erstwhile Sudras or depressed
classes or intermediate backward classes
amongst Hindus only.

(4) Width of the expression includes in its fold

any community Hindu, Muslim, Chiristian,

Sikh, Budha, or Jain etc. as the expression is

‘backward class of citizens’.

L2 g2 1d
IEI

Reason for backwardness or inadequate
representation in services of backward Hindus prior to
1950 were caste division, lack of education, poverty,
feudalistic frame of society, and occupational
helplessness. All these barriers are disappearing.
Industrialisation has taken over. Education, though
State effort and due to awareness of its importance,
both, statistically and actually has improved. Feudalism
died in fifties itself. Even the Mandal Commission
accepts, this rea]ity86 Any identification of backward
class for purposes of reservation, therefore, has to be
tested keeping in view these factors as the exercise of
power is in presentii. Importance of word ‘is’ in Article
16(4) should not be lost of. Backwardness and
inadequancy should exist on the date the reservation is
made. Reservation for a group which was
educationally, economically and backward before 1950
shall not be valid unless the group continues to be
backward today. The group should not have suffered
only but it should be found to be suffering with such
disabilities. If a class or community ceases to be
economically and socially backward or even if it is so it
is adequately represented then no reservation can be
made as it no more continues to be backward even
though it may not be adequately represented in service
or it may be backward but adequately represented.

Ethical justification for reverse discrimination or
protective benefits or ameliorative measures emanates
from the moral of compensating such class or group for
the past injustices inflicted on it and for promoting
social values. Both these aspects are fully borne out from
the Constitutional Assembly Debates. Anxiety was to
uplift the backward classes by enabling them to
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participate in administration as they had been excluded
by few who had monopolised the services. Objective
was to change the social face as it shall advance public
welfare, by demolishing rigidity of caste, promoting
representation of those who till now were kept away
thus providing status to them, restoring balance in the
society, reducing poverty and increasing distribution of
benefits and advantages to one and all. The
compensatory principle implies that like individual a
group or class that has remained backward, for
whatever reason, should be provided every help to
overcome the shortcomings but once disadvantage
disappears the basis itself must go. For instance there
may be four groups of different nature deserving such

. protection. Some of it may improve and come up in the

social stream within short time. Can it be said that since
they were kept excluded for hundred years the
compensation by way of protective benefits should
continue for hundred years. That would be mockery of
protective discrimination. The compensation principle,
‘makes little sense unless it is involved in connection
with assertion that the mali%nant effects of prior
deprivation are still continuing 7. The social utility of
preferential treatment extended to the disadvantage
and weaker too should not be pushed too far on what
happened in the past without looking to the present.
Such construction of Article 16(4) arises not because of
what has been said by some of the American judges but
on plain and simple reading of the word, ‘is’ in the
Article.

An egalitarian society or welfare state wedded to
secularism does not and cannot mean a social order in
which religion or caste ceases to exist. ‘India is a secular
butnotan anti—religioussssta te. Article 25 is pride of our
democracy. But that cannot be basis of state activities.
May be caste is being exploited for political ends.
Chinnappa Reddy, ]. has very graphically described it
in Karnataka Third Backward Class Commission (1990),

””And, we have political parties and politicians

who, if anything, are realists, fully aware of the

deep roots of caste in Indian society and who,

far from ignoring it, feed the fire as it were and

give caste greatimportance in the choice of their

candidates for election and flaunt the caste of

“the candidates before the electorate. They
preach against caste in public and thrive on it
in'private”.

Even Mandal Commission observed that what,
‘caste lost on ritual front it gained on political front’. In
politics caste may or may not play an important role but
politics and constitutional exercise are not the same. A

’’5.2 Caste restrictions have loosened considerably as a resuit of the rule of law introduced by the British, urbanisation, industrialisation,

spread of mass education and, above all, the attainment of Independence and the introduction of adult franchise.”

86
87 ‘Equal Protection of the Laws’ by Polyvious G. Polyviou
88 Seervai- Constitutional Law of India p807



candid @le may secure a ticket on caste considerations
but if Iseor his agent orany person with his consent or
his agen’s consent appeals to vote or refrain from
voting on ground of religion, race or caste then he is
guilty of corrupt practice under Section 123(3) of the
Representation of People Actand its election is liable to
be set aside. Thus caste, race or religion are prohibited
even in political process. What cannot furnish basis for
exercise of electoral right and is constitutionally
prohibited from being exercised by the State cannot
furnish valid basis for constitutional functioning under
Article 10(4). Utilization of caste as the basis for purpose
of determination of backward class of citizens is thus
constitutionally invalid and even ethically and morally
not permissible. Existence of caste in the past and
present,its continuance in future cannot be denied but
insistence that since it is being practised or observed for
political purpose even though unfortunately it should
be the basis for identification of backwardness in
servicesis not only robing the Constitution of its fresh
look it promised and guaranteed but would result in
perpetuating a system under ugly weight of which the
society had bent earlier.

Thus, (i) backwardness and inadequacy of
representation in service must exist on the date
the reservation is being made.

(i) Any past injustice which entitles a group for
protective discrimination must non principle of
compensationorsocial, justice be continuing on
the date when reservation is being made.

F

‘It is easier to give power but difficult to give
wisdom’. Dr. Ambedkar quoted this Durke’s thought in
the Constituent Assembly Debate and exhorted ‘let us
prove by our conduct that we have not only the power
but also the wisdom to carry with us all sectors of the
country which is bound to lead us to unity’. How to
effectuate this wisdom? For Article 16(4) how to
determine who can be legally considered to be
backward class of citizens? The answer is simple. By
adopting, constitutionally, permissible methodology of
identification irrespective of their race, religion or caste.
The difficulty, however, arises in finding out the criteria.
Although the work should normally be left to be
undertaken by the State as the courts are ill equipped
for such exercise due to lack of data, necessary expertise
and relevant material but with development of role of
courts from mere, ‘superintend and supervise’ to
legitimate constitutional affirmative decision, this court
is not only duty bound but constitutionally obliged to
lay down principles for guidance for those who are
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entrusted with this responsibility, with a sense of duty
towards the country as the occasion demands never
more than now, but with remotest intention to interfere
with legislative, or executive process. What the Nation
should remember is that the basic values of
constitutionalism guaranting judicial independence is
to enable the courts to discharge their duty without
being guided by any philosophy as judicial
interpretation. '

“gives better protection than the political
branches to the weak and outnumbered, to
minorities and unpopular individuals, to the
inadequately represented in the political
process. .

Before doing so it is necessary to be stated, at the
outset, that identification of backward classes for
purposes of different States may not furnish safe and
sound basis for including all such group or collectivity
for reservation in services under the Union. Reason is
that local conditions play major part in such exercise.
For instance habitation in hills of U.P. was upheld as
valid basis for identifying backwardness. Same may not
be true of residents of hills in other States. Otherwise
entire population of Kashmir may have to be treated as
backward. In Kerala State most of the Muslims are
identified as backward. Can this be valid basis for other
States. Even the Mandal Commission noticed thatsome
castes backward in one state are forward in others. If
State list of every State is adopted as valid for central
services it is bound to create confusion. One of the
apparentabuse inherent in such inclusion is that itis apt
to encourage paper mobility of citizens from a State
where such class or caste is not backward to the State
where it is so identified. This apart, such inclusion may
suffer from constitutional infirmity. Many groups or
collectivity in different States are continuing or have
been included in the State list due to various
considerations political or otherwise. State of Karnataka
is its best example. Commission after commission
beginning from Gowda Commission, Venkataswamy
Commission and Havanur Commission despite having
found that some of the castes ceased to be backward
they continue in the list due to their political pressure
and economic power Ghanshyam Shah® in ‘Social
Backwardness and Politics of Reservations’, has pointed
out,‘Among the sudras there are peasant castes, artisan
castes and nomadic castes. Subjective perception of
one’s position in the ‘varna’ system varies and changes
from time to time, place to place and context to context.
For instance, the Patidars of Gujarat were considered
sudras a few decades ago, but now they call themselves
vaishyas, and are acknowledged as such by others. It is



significant that they are not have-nots. Similar is the
case of Vokkaligas and Lingayats of Karnataka, Reddies
ind Kammas of Andhra Pradesh, Marathas of
Maharashtra and to some extent Yadavas of Bihar’ Yet
these castes or group have been identified as backward
tlass in their State. Whether such inclusion on political,
tconomic and social condition is justified in State list or
tot but inclusion of a group or collectivity in list of
socially and educationally backward classes, which is a
term narrower and different than backward class for
services under the Union without proper identification
enly on State list may not be valid. For services under

the Union, therefore, some principle may have to be -

evolved which may be of universal application to
members of every community and which may be
adopted by States, as well, after adjusting it with
. prevalent local conditions.

Ours is a country comprising of various
communities. Each community follows different
religion, Centuries of historical togetherness has
influenced eachother. Caste system which is peculiar to
Hindus infiltrated even amongst Muslims, Christians,
Sikhs or others although it has no place in their religion.
The Encyclopedia American a International Edition
describes the development thus.

“All important communities, including the
Muslims,. Christians, and Sikhs, have some sort
of caste scheme. These Schemes are patterned
after the Hindu system, since most of these
people coriginally came from Hindu stock. The
large-scale conversions that have been going
on for centuries have modified Indian caste
society. Thus traditional Hindu commensaland
connubial rituals and empbasis on inherited
social status or rank though generally rejected
in the Islamic or Christian religious ethic,
nevertheless operate on social plain in these
sacieties in India. In India social rites and
ctistoms vary.from region to region rather than
from religion to religion. Among the Muslims,
the Gayids, Sheikh, Pathan,and Momin, among
others, function as exclusive endogamous caste
groups. The Christians are divided into a
number of groups, including the Chaldean
Syrians, Jacobite Syrians, Latin Catholics,
Marthom Syrians, Syrian Catholics and
Protestants. Each of these groups practices
endogomy. Among the Catholics, the Syrian
Romans and the Latin Romans generally do
not intermarry. The Christians have not
wholly discarded the idea of food restrictions
and pollution by lower caste members.
When lower caste Hindus were converted to

91 The Caste System in India by Rajendra Pandey,
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Christianity a generation or two ago, they
were not allowed to sit with high caste
Christians in church, and separate churches
were erected for them.”

On the social plain therefore there has been lack of
mobility from one group to other. Amongst Hindus it
has been more marked. Inter—se discrimination has been
worse. Untouchables prior to 1950 have been victims of
social persecutions not only by the twice born but even
the so called intermediate backward classes. But what
appears to be common in each community is that the
caste divide is more or less occupational based. A
washerman or a barber, a milkmen or an agriculturist,
are all known among Hindus by castes and amongst
others by occupation. In fact they are all occupational.
Very genesis of Chatur Varna was occupational.

“ According to Kroeber, castes are special form
of social classes, ‘which in tendency at least are
present in every society. Castes differ from
social classes, however, in that they have
emerged into social consciousness to the point
that custom and law attempt their rigid and
permanent separation from one another’
....... The jatis which developed later and which
continued to grow in number have their
economic significance; they are for the most
part occupational groups and, in the traditional
village economy, the caste system largely
provides the machinery for the exchange of
goods and services’ !,

But these rigid stratifications are breaking today.
The social inter—se barriers are rapidly disappearing.
Values are fast changing. In fact many of the backward
classes as observed by Sri Naik in his separate note to
the Mandal Commission Report ‘co-existed Since times
immemorial with upper castes and had therefore some
scope to imbibe better association and what all its
connotes’, Take for instance the list of the ‘Intermediate
Backward Class’ where traditional occupation,
according to Sri Naik has been, ‘agriculture, market
gardening, beatle-leaves growers, pastoral activities,
village industries like artisans, tailors, dyers and
weavers, petty business-cum-agricultural activities,
heralding, temple service, toddy selling, oil mongering,
combating, astrology etc. etc. Their backwardness has
been primarily economic or educational. Mobility, too,
occupational or professional has not been very rigid. An
agriculturist or an artisan, a dyer or weaver had the
occupational freedom of moving in any direction.
Consideration for marriage or social customs may be
different. But that prevails inevery strata of society. One
sect of a caste or community Hindu or Muslim, or even



Christian, forward or backward does not prefer
marg1ing in another sect what to say of caste. But these
conSiderations are not. relevant for identifying
backward class for public employment. Black of
eduscition, at least among so called intermediate
backward classes, was more due to personal volition
than social obstracisation. Historical social
backwardness has already been taken care of by
providing reservation to and confident to includes any
occulpation or collectivity found to be suffering from
such disability. Same yardstick cannot be applied for
socially and educationally backward class for whom the
President has been empowered to appoint a
Commission and who only after identification are to be
deemed to be included as SC and ST by virtue of Article
338(10). From the preceding discussion it is clear that
identification of such class cannot be caste based. Nor it
can be founded, only, on economic considerations as
‘Mere poverty ** cannot be the test of backwardness.
With these two negative considerations stemming out
of constitutional constraints two positive
considerations, equally important and basic in nature
flow from principle of constitutional construction one
that the effort should, primarily, be directed towards
finding out a criteria which must apply uniformly to
citizens of every community, second that the benefit
should reach the needy. Various combinations
excluding and including caste as relevant consideration
have been discussed in different decisions which need
not be mentioned as occasion to examine social and
educational backwardness in public services and that
alsoin union services never arose.

In Sub-paragraph (ii) of paragraph 12.8 extracted
earlier the Mandal Commission recommended
occupational identification for non-Hindus if the
community was traditionally known to carry on the
hereditary occupation of their counterpart amongst
Hindu and included in the test of OBC. The Commission
thus recognised occupational divide among Hindus. If
occupation amongst Hindus can be basis for
identification of backwardness among non-Hindus
then why cannot it furnish basis for identification
amongst Hindus itself.

Ideal and wise method, therefore, would be to mark
out various occupations, which on the lower level in
many cases amongst Hindu be the caste itself. Find out
their social acceptability and educational standard.
Weight them in balance of economic conditions. Result

92a Supra (45)
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would be backward class of citizen needing genuine.
protective umbrella. Group or collectivity which may
thus emerge may be members of one or the other
community. Advantage of occupational based
identification would be that it shall apply uniformly
irrespective of race, religion and. caste. Reason for
accepting occupation based identification is that prior
to 1950 Sudras amongst Hindus were all those who were
not twice born. Amongst them there was vertical and
occupational divisions. Similar hierarchy existed
amongst Muslims. 925ame is true of other communities.
93 Sri Naik narrated a list of, ‘intérmediate backward _
classes’ and ‘depressed backward classes’. It may not be
exhaustive. But it is indicative that different categories
of persons are, normally, known by occupation they
carry. ‘Castes, therefore, are special form of classes
whichintendency are presentin every society’.”" It was
said by Lord Bryce long back for America that classes
may not be divided, for political purposes into upper
and lower and richer and poorer, "butaccording to their
respective occupation they follow’ 25 Class according to
Tawney may get formed due to various reasons; ‘war,
the institution of private property, biological
characteristic, the division of labour’, And, ‘Even today,
indeed though less regularly thanin the pastclass tends
to determine occupationrather than occupational class’.
So is the case in our society. It is immaterial if caste has
given rise to occupation or vice versa. In either case
occupation can be the best starting point
constitutionally permissible and legally valid for
determination of backwardness.

For instance, priests either in Hindus or Mullahs in
Muslims or Bishops or Padris amongst Christians or
Granthi in Sikhs are considered to be at the top of
hierarchical system. They cannot be considered to be
backward in any community not because of their
religion but the nature of occupation. Similarly the
untouchables became outcaste due to nature of the job
they performed. On lower level whether it is barber or
tailor, washerman or milkman, agricultural class or
artisan they are a group or class who can be identified
inany community. Identifying them by caste may mean
thata Muslim or Christian who for generations has been
carrying on same occupation as his counterpart
amongst Hindus cannotbe identified as backward class.
And if it is done then for Hindus it would be caste based
whereas for other occupational. How far that would be
legaland constitutional is one matterbut if the yardstick

"12.13 There is a notion o hierarchy among the Muslims, though itis hard to say how far the criterion of the ranking among them can be said
It is clear that castes exist as a basis of sociai relations amongst them (Muslims) but its form has been

92
to conform to the Hindu model .....
greatly weakened and modified as it differs from the Hindu model in certain details." - Dr. Imtiaz Ahmed.

93 "12.11 Thereis nodoubt that social and educational backwardness among non-Hindu communities is more or less of the same order as among
Hindu communities. Though caste system is peculiar to Hindu society yet, in actual practice, it also pervades the non-Hindu communities
inIndia in varying degrees."

94 Encyclopaedia of Social Sciences Vol. 3

95 ‘Equality’ by R.H, Tawney.



of occupation is applied to every community the
identification would be uniform without exclusions of
any. For instance weavers or washerman. They may be
both Hind us and Muslims. It would be unfair to include
Hindu Washerman and exclude Muslim Washerman.

Having adopted occupation as the starting point
next step should be to ascertain the social acceptability.
A lawyer, a teacher and a doctor of any community
whether he is a teacher of a primary school or
University, a Vaid or Hakim practising in the village or
a professor in Medical college always commands social
respect. Similarly social status amongst those who
perform lower job depends on the nature of occupation.
A person carrying on scavenging became an
untouchable whereas others who were as lower as
untouchable in the order became depressed. For
instance cobbler. Same did not apply to those who
carried on better occupation. Person having landed
property and carrying on agricultural occupation did
not insocial hierarchy command lesser respect than the
one carrying on same occupation belonging to higher
caste. But backwardness should be traditional. For
instance only those washerman or tailor should be
considered backward who have been carrying on this
occupation for generations and not the modern dry
cleaner or fashion tailors. If the collectivity satisfies both
the test then apply the test of education. What standard

" of education should be adopted should be concern of
theé State. Existence of, both, that is social and
educational backwardness for a group or collectivity is
indicated by Article 15(4) itself. Use of such expression
was purposive., Mere educational or social
‘backwardness would not have been sufficient as it
would have enlarged the field thus frustrating the very
purpose of the amendment. Thatis why it was observed
in Balalji that the concept of backwardness was
intended, to be relative in the sense that any class who
is backward in relation to the most advanced classes
should be included in it. And the purpose of
amendment could be achieved if backwardness under
Article 15(4) was understood as comprising of social
and educational backwardness. It is not their social or
educational, but it is both social and educational;’.
Reading the expression disjunctively and permitting
inclusion of either socially or educationally backward
‘class of citizens would defeat the very purpose. For
instance some of the so called higher castes who by
nature of their occupation or caste have been accepted
by society to be socially advanced may enter because of
‘the group or collectivity having been educationally
backward. Many agricultural occupationalists both in
South and North have chosen to remain educationally
backward even though by virtue of their landed
property they have always compared to any higher

96 1909 Ch. Dn. Vol. Il Re. Hatschek'’s Patents
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class. Can such persons be permitted to take benefit of
such being measures. Noton the language, purpose and
objective of these provisions.

After applying these tests the economic criteria or
the means test should be applied. Poverty is the prime
cause of all backwardness. It generates social and
educational backwardness. It generates social and
educational backwardness. But wealth or economic
affluence cuts across all. A wealthy man irrespective of
caste or community needs no crutches. Not in 1990
when money more than social status and education
have become the index. Therefore, even if a group of
collectivity is not educated or even socially backward
but otherwise rich and affluent then it cannot be
considered backward. There is no dearth of class or
group who by the nature of their occupation have been
pursuing are economically well off. Including such
groups would be doing injustice to others. Thus
occupation should furnish the starting point of
determination of backward class. And if in ultimate
analysis any Hindu caste is found to be occupationally,
socially, educationally and economically backward it
should be regarded as eligible for benefit under Article
16(4) because it would be within constitutional sanction.

Identification alone does notentitle a group or class
to be entitled for protective benefits Such group or
collectivity should be inadequately represented. Use of
such words as adequate or inadequate are no doubt
wide and vague and their meaning has to be gathered,
‘largely on the point of view from which the facts may
be proved are reconsidered’.>® But from the purpose
and objective of Article 16(4) a collectivity or group
which is found to be backward cannot qualify for as

" well. If that itself ceases to exist the power cannot be

continued to be exercised. Where power is coupled with
duty the condition precedent must exist for valid
exercise of power. Mere identification of collectivity or
group by a Commission cannot clothe the government
to exercise the power unless it further undertakes the
exercise if such group or collectivity is adequately or
inadequately represented. The exercise is Mandatory
not in the larger sense alone but in the narrower sense
as well,
’ ‘G
@ .

More important than determination of backward
class is the proportion in which reservation can be done
as it is not only a social or economic problem or the
question of empowering but a constitutional and legal
issue which calls for serious deberation. Although
politicalstatesmanship of the frumers of the constitution
intended t confine it to ‘minority of seats’ the judicial
pragmatism raised it to ‘broadly and generally’ to less



than 509 in Balaji and not beyond that in devadason. 7

Being included if it is adequately representfad. Word
‘any’ has great significance. In wider sense it extends
and includes all group or collectivity, which is as much
‘any’ batkward class as any singularity. In the larger
sense comprising of entire plurality it continues and
may continue but in the limited sense and group may
keep ongetting in and out depending on continuance
of those tonditions which entitled it to be determined as
backw ard. Government of a state or the Central
Government may on evaluation after five or ten years
direct a group or collectivity to be excluded from the list
of backward classes if it finds it adequately represented.
What is adequate representation is of course the
primary concern of the government. But the exercise
should be objective. For instance in some states it was
found by Commissions appointed by their
governments that certain castes were adequately
represented. Yet because of extraneous reasons the
government had to bow and include them in the list of
backward classes. Such inclusion is a fraud of
constitutional power. Any citizen has a right to
challenge and court has obligation to strike it down by
directing exclusion of such group from the backward
class. Inadequacy provides jurisdiction not only for
exercise of power but its continuance effect of these two
decisions was that the reserved and non-reserved seats
both or purposes of admission in educational institution
under Article 15(4) and for appointment and posts in
Article 16(4) were divided in half and half. But once the
reservation climatespread in the country’s environment
it took over the political set up of different states to
providefor reservationfordifferent groups for different
reasons. And legal justification for such reservation was
provided for by the courts, either on the touchstone of
Article 14 being a reasonable classification or under
Article 16(1) as preferential treatment for
disadvantaged groups. If in Chitra Ghosh % the
provision for government nominees in medical colleges
was upheld, as the government which bears the
financial burden of running medical colleges’ could not
be.‘denied the right to decide from what source the
admission will be made’ then Chanchala *° did not find
it unreasonable to extend the principle of preferential
treatment, of socially and educationally backward in
Article 15(4), to children of political sufferers as ‘it
would notinany way be improperif that principle were
to be applied to those who are handicapp t do not
fail under Article 15(4)". The reservation in favour of

97 T.Devadason V. Union of India [{1964) 4 SCR 680]
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wards of defence personnel was upheld as a reasonable
classification in Subhashini = as the reservation was in
national interest. Result of such extensions and
justification was multiplication of categories and
withdrawal of more and more seats and posts from
open competition. And when observations were made
in Thomas that 50% was, "a rule of caution" and,
‘percentage of reservation in proportion to population
did not violate Article 16(4)’, a virtual go by was given
by various states to the balancing equality created by
courts and reservations were made much beyond 50%
and the High Courts had no option but to uphold them.
Thus the combined effect of these principles, developed
by Balaji and devadason, on the one hand and Chitra
Ghose, Chanchala and Thomas on the other was the
reservation upto 50% under Articles 15(4) and 16(4) and
upto ‘reasonable extent’ under Article 16(1). Under one
it became SC/ST and SC and under other wards of
Military and Defence personnel, 1 political

Sufferers, Sportsman,98 and DSIR. Dentenue etc. is this
sound either constitutionally or legally or socially ?

(2)
Article 16(1), (2) and (4) is extracted below:

"16. Equality of opportunity in matters of public
employment.--

(1) There shall be equality of opportunity for all
citizens in matters relating to employment or
appointment to any office under the State.

(2) No citizen shall, on grounds only of religion,
race, caste, sex, descent, place of birth, residence
or any of them, be ineligible for, or
discriminated against in respect of, any
employment or office under the State.

(4) Nothing in this article shall prevent the State
from making any provision for the reservation
of appointments or posts in favour of any
backward class of citizens which, in the opinion
of the State, is notadequately represented in the
services under the State."

Originally this Article as introduced in the
Constituent Assembly was Article 10 and its subarticle
(3) identical to subarticle (4) of Article 16 provided for
reservation, ‘in favour of any class of citizens’. It was the
Drafting Committee which qualified the expression,-
‘class of citizens’ by adding the word * backward’ before
it. Effect of this addition was that clause got narrowed
and the reservation could be made only for those class



of ditizens who could grouped as backward. Putting it
thse other way the framers of the Constitution decided
against expansive reservation which under original
proposal could have extended to any class of citizens.
What was thus consciously and deliberately given up
by exercising the option in favour of only those class of
citizens who could be identified as backward then
reservation in favour of any other class of citizens
canot legitimately and legally be accepted as valid.
Extending it to other class of citizens under cover of
reasonable classification would be constitutional
distortion. What should be deemed to be prohibited in
the light of historical background cannot be brought
back from the backdoor on principle developed by the
A merican courts under Equal Protection Clause as they
had to rise to the occasion due to absence of a provision
like Article 16(4), and the fractured interpretation putin
the slaughter house cases 3, which eroded the very
‘foundation for Equal Protective clause ‘mainly intended
for the benefit of Negro freedom’.

Reservation co-related with population was not
accepted even by the Constituent Assembly. On plain
constructioninadequacy of representation cannot be the
measure of reservation. That is creative of jurisdiction
only. In fact Dr. Ambedkar’s illustration while
persuading all sections to accept the drafting committee
proposal is very instructive,

"Supposing, for instance, reservations were
made for a community or a collection of
communities, the total of which came to
something like 70 per cent of the total posts
under the State and only 30 per cent are retained
as the unreserved. Could anybody say that the
reservation of 20 percent as open to general
competition would be satisfactory from the
point of view of giving effect to the first
principle, namely, that there shall be equality of
opportunity? It cannot be in my judgment.
Therefore the seats to be reserved, if the
reservationis to be consistent with subclause (1)
Article 10, must be confined to a minority of
seats. Itis then only thatthe first principle could
find its place in the Constitution and effective
in operation."

Even otherwise if the framers would have intended
to provide for reservation to extent of backwardness of
‘the population it would have been simpler to use the
expression, ‘in proportion to it’ after the words
‘backward class of citizens’ and before is ‘not’
adequately represented. Article 16(4) then would have
read as under:
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"Nothing in this Article shall prevent the State
from making any provision for the reservation
of appointments or posts in favour of any
backward class of citizens in proportion to it is
not adequately represented in the services
under the State".

No rule of interpretation in absence of express or
implied indication permits such substituted reading.

In Thomasm", Mathew, J., introduced concept of
proportional equalitY from two American decisions
Griﬁinwsand Harper'®None of the decisions were
concerned with affirmative action. The one related to
payment of charges for translation of manuscript in
appeal and other with levy of poll tax at uniform rate
indiscriminately. In view of clear phraseology and the
background of enactment of Article 16(4) any
interpretation of it on ratio of American decisions
cannot be of any help. our constitution does notapprove
of proportional representation either in services or even
in Parliament as is illustrated by Article 331 of the
Constitution which empowers the President to
nominate not more than two members of the Anglo
Indian community to the House of People, irrespective
of their population, if they are not adequately
represented. Same is the theme of Dr. Ambedkar's
speech, in Constituent Assembly, extracted earlier. For
the same reasons the observationof Fazal Ali, J. in
Thomas (supra),

".....Decided cases of this Court have no doubt

laid down that the percentage of reservation

should not exceeded 50%. As I read the

authorities, this is,, however, a rule of caution

and does not exhaust all categories,. Suppose

for instance a State has a large number of

backward classes of citizens which constitute

80% of the population and the Government, in

order to give them proper representation,

reserves 80% of the jobs for them, can it be said

that the percentage of reservation is bad and

violates the permissible limits of clause (4) of

Article 162. The answer must necessarily be in

the negative."

cannotbe accepted as correct constructionof Article
16(4). True as observed by Krishna Iyer, ], in Soshit
Karamchari ( supra ) and and Chinnappa Raddy, J, in
Vasanthggumar (supra) that there is no constitutional
provision restricting reservation to 50% but with
profound respect, the debates in the Constituent
Assembly, the provisions in the Constitution do not
support the construction of Article 16(4) as empowering



gov ernment to reserve posts for backward class of
citizens in proportion to their population. Any
construction of Article 16(4) cannot be divorced without
taki hg into account Article 16(1). Equality inservices has
beembalanced by providing equal opportunity to every
citigen at the same time empowering the State to take
pro tective measure for the backward class of citizens
whoare not adequately represented. This balancing of
equuality cannot be lost sight of while interpreting these

rovisions. Since there is no clear indication either way
the role of the courts become both important and
responsible, by interpreting the provision reasonably
and with common sense so as to carry out the objective
of its enactment. Andthe purpose was to enable the
backward class of citizens to share the power if they
weze not adequately represented but not to grant
proportional representation, a typical British concept
rejected by our Founding Fathers.

(4)

Equality has various shades. Its understanding and
application have been shaped by social, economic and
political conditions prevailing in the society . The
reigning philosophy since 18th century has been the
State’s responsibility to reduce disparities amongst
various sections of the population and promoting a just
and social order in which benefits and advantages are
evenly distributed. To achieve this basic objective
various theories have been advanced from time to time.
The formal equality advanced by Aristole that equal
should be treated equally and unequals unequally was
as much result of social and economic conditions as the
Rawls theory of justice or the Dworkin’s concepts of
right of all to treatment as equals. Liberty and right to
equality taken individually may appear to pull in
different directions. But viewed as part of justice and
fairness the two are the primary tenets of modern
egalitariansociety. Thereal difficultyis translating them
into practical working. The American concept of “equal
but separate’ doctrine is the est illustration of distance
between theory and practice of equal protection. The
recognition and realisation that neither all men are
equal nor are the circumstances in which they are born
or grow are same gave rise to classification and
grouping of persons similarly situated and extending
them equal or same treatment. But the classification has
to be reasonable and rational bearing a just relation with
the legislative purpose and should not be invidous or
arbitrary. In our constitutional scheme the classification
in matters of employment or Appointment in the
services has ben done constitutionally. From the entire
class of all citizens any backward class has been
classified for beneficial or benign treatment. The
legislature or executive therefore cannot transgress it.
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Since the Constitution treats all citizens alike for
purposes of employment except those who fall under
Article 16(4) any further classification or grouping for
reservation would be constitutionally invalid. No
legislative exercise can transcedent the constitutional
barrier. For valid classification legislature or executive
measures must be co—related with legislative purpose
or objective. Once the Constitution itself unfolded the
purpose of achieving the goal of equality by permitting
reservation for backward classes, only any further
reservationbeing beyond constitutional purpose would
be impermissible and per se invalid.

Abstract equality is neither the theme nor
philosophy of our Constitution. Real equality through
practical means is the avowed objective.

Atoning for the past injustices on backward classes
through Constitutional mechanism was normality
raised to legal plain. Admonition to State not to deny
equality before law or equal protection of laws found on
sound public policy, is in reality the measure of
fundamental right which every person enjoys. But,
principle of the equal protection of law does not mean
that, ‘every law must have universal application to all
persons who are not by nature, attainment or
circumstance, in the same "' position’ and the varying
needs of different classes of persons require special
treatment. Principle of reasonable classification was
developed by theorists and courts to enable State to
function effectively by classifyirgg reasonably but the
theory developed by Tussman 1082nd Breck that Equal
Protection clause really dealt with the problem with the
relation of two classes to each other one of individuals
possessing the definite traitand the other of individ uals
trained by the mischief at which the law aims said to be,
"the firstcomprehensive analysis of the Equal Protection
Clause’ may be applicable while considering the scope
of Article 14 but once the constitution makers treated -
employment in services separately by creating
fundamental right in favour of all citizens in pursuance
of the ideal of Preamble to secure to all its citizens
equality in opportunity and status then it has to be
understood in its own perspective. Various
Sub—articles of Article 16 specially clause 4 indicates
constitutional classification and creation of two classes
one dealt in Article 16(1) and other in Article 16(4).
Principle of reasonable classification for purposes of
creating another class or planting one class in another
would be constitutionally inform.

All the same the legislative anxiety of affirmative
action by preferential treatment to disadvantaged
group lagging behind may not be doubted. Difference
between reservation and preferential treatment is that
in one a group or class or collectivity is separately

7
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provided forand the competition isamongst them only.
Whereas in preferential treatment the collectivity is part
of the same group but it is permitted some weightage
due to social, economic or any justifiable reason. For
purposes of achieving equality by result Article 16
treates two compartments, one general and the other
reserved and then both are paired together. But
preference is available in the same compartment.
Validity of one depends on constitutional sanction
whereas the second has to stand on test of
teasonableness. For instance the reservation of
backward class cannot be assailed as being violative of
tonstitutionalguarantee whereas preferential treatment
@an be upheld only if it is reasonable with the nexus it
seeks to achieve. Article 16 unlike Article 14 is a positive
tight of equal opportunity. Therefore, any preferential
treatment shall have to be tested in the light of the
constitutional objective the Article seeks to achieve.
That is what is its natural, operation and effect.
Reservation made for backward class of citizens
achieves the constitutional goal of achieving equality of
opportunity of all. Same cannot be said for others. Any
reservation for any other class would be, as already
explained, contrary to constitutional objective thus
invalid. Wards of military personnel or political
sufferers or any other class cannot be extended the
benefit of benign discrimination as that would be
violative of equality of opportunity. In absence of any
objective or purpose discernible from the Contitution
the State action would be liable to be struck down for a
sence of necessary co-relation between constitutional
purpose and its means. Nexus such as national purpose
or principle contained in Article; 15(4) would notjustify
such action. Even preferential treatment by way of
weightage may be permissible in very limited cases and
‘any such measure would be liable to strict judicial
scrutiny. Principle of Article 14 of reasonable
classification may be relevant only to a limited extent as
to whether:it is backed by reason and is justified but
since it has to be tested further on touchstone on Article
16(1) the reasonable classification mustbe so tailored as
not to contravene the right to equal opportunity.

No provision of reservation or preference can be so
vigorously pursued as to destroy the very concept of
equality. Benign discrimination or protection cannot
under any constitutional system itself become principal

clause. Equality is the rule. Protection is the exception,

Exception cannot exhaust the rule itself. True no
restriction was placed on size of reservation. But reason
for such.consensus understanding that it was for
minority of seats. That apart the reservation under
Article 16(4) cannot be taken in isolation. Article 16(1)
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and Article 16(4) being part of same objective and goal,
any policy of reservation must constitutionally
withstand the test of inter action between the two. In this
perspective reservation cannot be except for, ‘minority
of seats’. Our founding fathers were aware that such
policies were bound to have political overtones. Various
considerations may result in influencing the political
decision. That is why their validity in the constitutional
framework was left to the courts. Observations by Dr.
Ambedkar in Constituant Assembly Debates are quite
pertinent,

"If the local Government included in this
category of reservations such a large number of
seats; I think one could very well go to the
federal Court and the Supreme Court and say
that the reservation is of such a magnitude that
the rule regarding equality of opportunity has
been destroyed and the court will then come to
the conclusion whether the local Government
or the State Government has acted in a
reasonable and prudent manner."

Since this Court has consistently held that the
reservation under Article 15(4) and 16(1) should not
exceed 50% and the States and the Union have by and
large accepted this as correct it should be held as
constitutional prohibition and any reservation beyond
50% would liable to be struck down. Therefore,

(1) Reservation under Article 16(4) should in no
case exceed 50%.

(1) No reservation can be made for any class
other than backward class either under Article
16(1) or 16(4).

(1f) Preferential treatment in shape of

weightage etc. can be given to those who are

covered in Article 16(1) but that too has to be
very restrictive.
IRI

Promotion is the most sensitive branch of service
jurisprudence. Although its purpose is manifold but the
principal objective is, ‘to secure the past possible
incumbents for the higher positions while maintaining
the morale of the whole or%anisation1 as it not only,
‘serves the public interest’ 19 but is founded on the
inherent principle that the higher one moves the greater
is the responsibility he assumes.

Manner and method of promotion is usually linked
withthe nature of posts, if it is selection or non-selection.
Reservation, for SC/ST, has been extended, to both, by
this Court in Rangachari and_Soshit Karamchari
respectively reiterated in Hira Lal'™ and ]aganmzl‘lfuzn112

Introduction to the Study of Public Administration by Leonard D. White page 380.

Comptroller and Auditor General of India, Gian Prakash vs K.S. Jagannathan & Anr. [1988 (2) SCR 17]



In Rangachari it was held, 'The condition precedent. may
refereither to numerieal inadequacy of represcntation
in the services or even to the qualitative inadequacy of
rep resentation’. In the context the expression,
radequately represented imports consideration of size
as well as values, numbers as well as the nature of
appointments’ 13

But, inadequacy of representation is creative of
jurisdiction only. It is not measure of backwardness.
That is why less rigorous test or lesser marks and
competition amongst the class of unequals at the point
of entry has been approved both by this Court and
American courts. But a student admitted to a medical or
engineering college is further not granted relaxation in
passing the examinations. In fact this has been explained
as valid basis in American decisions furnishing
justification for racial admissions on lower percentage.
Rationale appears to be that every one irrespective of the
source of entry being subjected to same test neither
efficiency is effected nor the equality is disturbed. After
entry in service the class is one that of employées. If the
social scar of backwardness is carried even, thereafter
the entire object of equalisation stands frustrated. No
further classification amongst employees would be
justified as is not done amongst students.

Constitutional, legal or moral basis for protective
discrimination is redressing identifiable backward class
for historical injustice. That is they are today, what they
would not have been but for the victimisation.
Remedying this and to balance the unfair advantage
gained by others is the constitutional responsibility. But
once the advantaged and disadvantaged the so-called
forward and backward, enter into the same stream then
the past injustice stands removed. ‘And the length of
service, theseniorty in cadre of one group to be specific the
forward group is not as a result of any historical injustice
or undue advantage earned by his forefather or
discrimination against the backward class, but because of
the years of service that are put by an employee, in his
individual capacity. This entitlement cannot be curtailed
by bringing in again the concept of victimisation.

Equality either as propagated by theorists or as
applied by courts seeks to remove inequality by, ‘parity
of treatment under parity of condition’!%, But once in
‘order to treat some persons equally, we must treat them
differently’115 has been done and advantaged and
disadvantaged are made equal and are brought in one
class or group then any further benefit extended for
promotion on the inequality existing prior to be brought
in the group would be treating equals unequally. It

113 Rangachari (supra)
114 C\). Ray in Thomas (supra)
115 )ustice Biack Burn in Bakke (supra) page 844
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would not be eradicating, effects of past discrimination
but perpetuating it.

Constitutional sanction is to reserve for backward
class of persons. That is class or group interest has been
preferred over individual. But promotion from a class
or group of employees is not promoting a group or class
but an individual. It is one against other. No forward
class versus backward class or majority against
minority. Tt would, thus, be contrary to the Constitution.
Brother Kuldip Singh ; for good and sound reasons has
rightly opined, that, Rangachari cannot be held to be
laying down good law.

III

Reservation, for, "economically backward sections
of the people who are not covered by any of the existing

'schemes of reservation’, again, raises an important

issue. De facto difficulties in determining such
backwardness stands established by failure of the
government to evolve any workable criteria even after
lapse of one year since, 25th September, 1991, the date
on which the order dated 23rd August 1990 directing
reservation for backward class was amended and it was
announced that, "the criteria for determining the poorer
sections of the SEECs or the other economically
backward sections of the people who are not covered by
any of the existing schemes of reservations are being
issued separately.” But the de jure hurdles appear, even,
greater. Any reservation resulting in curtailing right of
equal opportunity is to withstand the test of equal
protection or benign discrimination. Latter has been
permitted for a class which had suffered injustices in the
pastand is sufferinf evennow. Itisanatonementof past
segregation and discrimination such as Negroes in
America and SC/ST of our country. And is being
extended even to those who could legitimately be
considered to be backward class. Since Article 16(4) has
a constitutional purpose and is to operate only so long
the goal is not achieved economic backwardness does
not qualify for such protective measure. As even if such
aclass or collectivity is held to fallin the broader concept
of the expression backword class of citizens it would not
be eligible for the benefit as it would be incapable of
satisfying the other mandatory requirement of being
inadequately represented in services without which the
State cannothave any jurisdiction to exercise the power.
Art. 16(4) thus by its nature, and purpose cannot be
applicable to economically backwards, except probably
whena proper methodology is worked out to determine
inadequacy of representation of such class.



Is it possible to reserve under Art. 16(1) ? Detailed
reA%ns have beengiven, earlier, againstany reservation
urs<er cover of doctrine of reasonable classification.
Eradication of poverty which, ‘is not to be exalted or
praied, but i is an evil thing which must be fought and
staMped out’™® is one of the ideals set out in the
Preimble of the Constitution as it postulates to achieve
ecOlomic justice and exhorts the State under Article
38(2 to, ‘minimise the inequality of income’. All the
sasre can the State for this purpose reserve posts for
ecotomically backward in service. Right to equal
protction of laws or equality before law in, ‘benefits,
and burdens’ by operation of law, equally, amongst
equils and unequally amongst unequals is firmly
rooted in concept of equality developed by courts in this
country and in America. But any reservation or
affirmative faction on economic criteria or wealth
discrimination cannot be upheld under doctrine of
reasonable classification. Reservation for backward
class seeks to achieve the social purpose of sharing in
services which had been monopolised by few of the
forward classes. To bridge the gap, thus, created the
affirmative actions have been upheld as the social and
ed ucational difference between the two classes
furnished reasonable basis for classification. Same
cannot be said for rich and poor. Indigence cannot be
rational basis for classification for public employment.

Any legislative measure or executive action
operating unequally between rich and poor has been
held to be suspect. A provision requiring a person to pay
for trial manuscript before filing criminal appeal was
struck down in Griggin'*’ as it amounted to denial of
rightofappeal to poor persons. In Harper'1 18 poll tax for
voting was invalidated as, “wealth, like race, creed or
colour, is not germane to one’s ability to participate
intelligently in the electoral process.” Protection was
given to the appellants on effect or consequence of equal
protection clause. Duty of State to protect against
depreviation due to poverty should not be confused
with States obligation to treat everyone uniformly and
equally without discrimination. Protection agamst
application of law due to difference in economic
condition, cannot be equated with classification based
ondisproportion in wealth. Former is in realm of justice
and fairplay whereas latter is equal protection to which
cevery one is entitled. In the former unjust application of
law may be cured by removing the offending part thus
apply the law uniformly to rich and poor. Whereas in
latter the classification has to be justified on the nexus
test. Poverty may have relevance and may furnish valid
justification while dealing with social and economic
measure. Any legislation or executive measure

116 Jawaharlal Nehru, quoted from, Dorothy, Norman (ed.) Nehru.
117 Griffin vs Illinois 351 US 12 (195)
118 Harper vs Virginia Board of Elections
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undertaken to remove disparity in wealth cannot be
suspect but a classification based on economic
conditions for purposes of Article 16(1) would be
violative of equality doctrine.

More backward and backward is an illusion. No
constitutional exercise is called for it. What is required
is practical approach to the problem. The collectivity or
the group may be backward class but the individuals
from that class may have achieved the social status or
economic affluence. Disentitle them from claiming
reservation,. Therefore, while reserving posts for
backward classes, the departments should make a
condition precedent that every candidate must disclose
the annual income of the parents beyond which one
could not be considered to be backward. What should
be thatlimit can be determined by the appropriate State.
Income apart provision should be made that wards of
those backward classes of persons who have achieved
a particular status in society either political or social or
economic or if their parents are in higher services then
such individuals should be precluded to avoid
monopolisation by the services reserved for backward
classes by a few. Creamy layer, thus, shall stand
eliminated. And once a group or collectivity itself is
found to have achieved the constitutional objective then
it should be excluded from the list of backward class.

(1) No reservation can be made on economic
criteria.

(2) It may be under Article 16(4) if such class
satisfied the test of inadequate representation.

(3) Exclusion of creamy layer is a social

purpose. Any legislative or executive action to

remove such persons individually or

collectively cannot be constitutionally invalid.

IJI

Various infirmities were highlighted in the report of
the Second Backward Class Commission and the
consequent invalidity of the government orders issued
on it. Attack on the report varied from the reference
being beyond Article 340 to manner and method of
ascertaining backwardness by issuing questionnaire to
hardly one percent of the population, interviewing
interested and biased persons only, relying on obsolete
material such as caste census of 1931, importing
personal knowledge, re-writing Hindu Varna by
adding intermediate or middle caste between twice
born and sudra, working out backward population
erroneously as in 1931 only 67% of the population was
Hindu and if 22% were SC and 43% backward then the
remaining were 2.7, inflating backward class by



conjectLares and assumptions as First COl.nmis§ion
identified 2399 whereas the Second determined it at
3743 and the Anthropological Survey of India published
a project report identifying only 1057 backwarc-l clefsses,
and adopting caste as the sole and the only criteria f9r
identifying backwardness etc. Action of the Govt. in
acceptingthe reportand issuing the Government order
was cha llenged for exhibition of sudden alarcity not on
objective consideration but for extraneous reasons,
acceptance of the report without any discussion or
debate in the Parliament which was the least
considering the far-reaching consequences of such
report, ading by executive order instead of legislative
measure, when reservation for backward class was
being rmade in Union services for the first time,
propriety of basing the action on a report rendered 10
years earlier withoutany regard to social and economic
changes in the meantime when such period is normally
considered sufficient for review and re-assessment of
continuance of such actions, etc.

Ma ny of these challenges appear to be well founded
but any discussion on it is unnecessary for two reasons,
one failure of any objective consideration of the report
by the Government before issuing the orders and other
some of the basic infirmities have been dealt with while
dealing with the issue of identification of backward
classes. Above all what is not provided in the
Constitution, ‘'what was not accepted by the
Governmentin 1956 what has not beenapproved by this
Court even for backward classes in Article 16(4) was
adopted by the Commission as the basis in its report
submitted in 1978 for ’‘socially and educationally
backward classes’, an expression narrower and
different than ‘backward classes’ and implemented in
1990 by the Government without even placing it before
the Parliament or any objective consideration by it. An
order reserving posts can no doubt be made even by the
executive but the decision being of utmost importance
as reservation was being made in services under the
Union for the first time the propriety demanded that it
should have been placed before the Parliament. For
growth and development of healthy conventions and
traditions no provision in the Constitution or statute is
needed. It may, however, not be out of place to mention
that where rules framed under rule 309 exist no
executive order in violation of it can be passed.

Vital issues, by agreement of both sides, relating to
reservation and preferential treatment in services have
been discussed. On many of these this Court, to use the
words of the Constitution Bench, has not spoken with,
‘one voice’. Therefore, these public interest petitions,
filed in unfortunate circumstances which are not
Necessary to be narrated, were referred to be heard by a
larger bench of nine judges, “to finally settle the legal
Positions relating to reservations’.
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Finality, is necessary not only for courts or tribunal
but for the guidance of the affirmative action
ameliorative or preferential by the Legislature or the
Executive. What should not be lost sight of is if history
of discrimination and segregations of the SC/ST and the
socially, educationally and economically backward is
the darkest chapter of our social history, with no parallel
any where in the world, then constitutional therapy to
eradicate it rootand branch too is unparalleled and even
most developed and democratically advanced
democracies, cannot match the socially oriented effort
to achieve an egalitarian society. Practical equality or
equality by result is the approach. Effort is to usherin a
progressive society by bridging the gap between the
forward and backward by demolishing the social
barriers and enabling the lowest to share the power to
remove inferiority and infuse feeling of equality. But
without sacrificing efficiency and disturbing the
equality eqalibrium by confining it to minority of posts
and treating them preferentially for such length of time,
as a self operating mechanism, coming to an end once
the constitutional objective of enabling them to stand on
their ownis fulfilled. Why-reservation policy in services
or the benefits of welfare measures pursued by different
States for the weaker sections of the society have not
percolated to the needy and deserving at the rock
bottom is more a political issue than constitutional or
legal. But no effort can succeed unless the policy makers
eschew extraneous considerations and tackle the
problem sincerely and with understanding. So long the
identification of the backward class is not made
properly and practically it would serve the vested
interest only. And the ‘haves’ among Sudra or the
intermediate backward classes shall not permit it to reach
the have-nots the real and genuine backward classes.

No exception can be taken to the recommendations
of the Mandal Commission for reservation for
backward class of citizens in services by the Union. But
commissions are only fact finding bodies. The
constitutional responsibility of deserving posts rests
with the government. Unfortunately neither in 1990 nor
in 1991 this duty was discharged constitutionally or
even legally. Whether the report was within the term of
reference and if the Commission in identifying socially
and educationally backward class repcated the same
mistake as was done by the first Commission and if the
Commission could adopt two different yardsticks for
determining backwardness among Hindus and
non-Hindus were aspects which were required to be
gone into by the Government before issuing any order.
The exercise of power to reserve is coupled with duty to
determine backward class of citizens and if they were
adequately represented. If the Government failed to
discharge its duty then the exercise of power stands
vitiated. No further need be said except to extract
following words of William O. Douglas—



’Judicial Review gives time for the sober
second thought”

(onclusions

Both the impugned orders issued by the respective
governments in 1990 and 1991 reserving appointments
ind posts for socially and educationally backward class
of citizens, without discharging their constitutional
Obligation of examining if the identification of
bickward class by the Commission was in consonance
vith constitutional principle and philosophy of the
bisic feature of the constitution and if the group or
<ollectivity so identified was adequately represented or
rot which is the sine qua non for the exercise of the power
under Article 16(4), are declared to be unforceable.

(1) Reservation in public services either by
legislative or executive action is neither a matter of
policy nor a political issue. The higher courts in the
country are constitutionally obliged to exercise the
power of judicial review in every matter which is
constitutional in nature or has potential of
constitutional repercussions .

(2) (a) Constitutional bar under Article 16(2) against
State for not discriminating on race, religion or caste is
asmuch applicable to Article 16(4) as to Article 16(1) as
they are part of the same scheme and serve same
constitutional purpose of ensuring equality.
Identification of backward class by caste is against the
Constitution.

(b) The prohibition is not mitigated by using the
word, ‘only’ in Article 16(2) as a cover and evolving
~ certain socio-economic indicators and then applying it
tocaste as the identification then suffers from the same
vice. Such identification is apt to become arbitrary as
well as the indicators evolved and applied to one
community may be equally applicable to other
community which is excluded and the backward class
of which is denied similar benefit.

. Identification of a group or collectivity by any
criteria other than caste, such as, occupation cum social
cum educational cum economic criteria ending in caste
may not be invalid. .

(c) Social and educational backward class under
Article 340 being narrower in import than backward
class in Article 16(4) it has to be construed in restricted
manner. And the words educationally backward in this
Article cannot be disregarded while determining
backwardness.

(3) Reservation under Article 16(4) being for any
class of citizens and citizen having been defined in
Chapter II of the Constitution includes not only Hindus
but Muslims, Christians, Sikhs, Budhs, Jains etc. the
principle of identification has to be of universal application
so as to extend to every community and not only to those
who are either converts from Hinduism or some of whom
to carry same occupation as some of the Hindus.
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(4) Reservation being extreme form of protective
measure or affirmative action it should be confined to
minority of seats. Even though the Constitution does
not lay down any specific bar but the constitutional
philosophy being against proportional equality the
principle of balancing equality ordains reservation, of
any manner, not to exceed 50%.

(5) Article 16(4) being part of the scheme of equality
doctrine it is exhaustive of reservation, therefore, no
reservation can be made under Article 16(1).

(6) Reservation in promotion is constitutionally
impermissible as, once the advantaged and
disadvantaged are made equal and are brought in one
class or group then any further benefit extended for
promotion on the inequality existing prior to be brought
in the group would be treating equals unequally. It
would not be eradicating,, effects of past discrimination
but perpetuating it.

(7) Economic backwardness may give jurisdiction
to state to reserve provided it can find out mechanism to
ascertain inadequacy of representation of such class. But
such group or collectivity does not fall under Article 16(1).

(8) Creamy layer amongst backward class of
citizens must be excluded by fixation of proper income,
properly or status criteria.

Reservation by executive order may not be invalid
but since it was being made for the first time in services
under the Union, propriety demanded that it should
have been laid before Parliament not only to lay down
healthy convention but also to consider the change in
social, economic and political conditions of the country as
nearly ten years had elapsed from the date of submission
of the report, a period considered sufficient for evaluation
if the reservation may be continued or not.

Valuable assistance was rendered by Shri KK.
Venugopaland ShriH.A.Palkhiwala, the learned senior
counsel, who led the arguments and placed one view.
They were ably supported by Shri P.P. Rao and Smt.
Shyamala Pappu, senior advocates. Arguments were
also advanced by Smt. Hingorani, Mr. Mehta, Mr. K.L.
Sharma, Mr. S.M. Ashri, Mr. Vishal Jeet. Shri K.N., Rao
and Col. Dr. D.M. Khanna appeared in person as
interveners and were of assistance.

Shri Ram Jethmalani, the learned senior advocate
appearing for the State of Bihar was equally helpful in
projecting the other view. Shri K. Parasaran, the learned
senior counsel for the Union of India while supporting Shri
Jethmalani placed a very dispassionate view of the entire
matter. Shri Rajiv Dhawan was also very helpful.Shri. R K.
Garg, Shri Shiv Pujan Singh,. Shri S. Siva Subramaniam,
Shri Poui, Smt. Rani Jethmalani also made submissions.
Shri Avadhesh Narain Singh argued in person,.

................. Sd/ ]
(R. M. SAHAD

New Delhi

November 16, 1992.
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JUDGMENT

KULDIPSINGH, J.

The Government action on the Mandal Report
evoked spontaneous reaction all over the country The
controversy brought to fore important constitutional
issues for the determination of this Court. Nine-Judge
Bench, specially constituted, has had a
marathon-hearing on various aspects of Article 16 of the
Constitution of India. There are five judgments, from
Brother Judges on Mandal-Bench, in circulation. I have
the pteasure of carefully reading these erudite
expositions on various facets of Article 16 of the
Constitution of India. I very much wanted to refrain
from writing a separate judgment but keeping in view
the importance of the issues involved and also notbeing
able to persuade myself to agree fully with-any of the
judgmentsThave ventured to express myselfseparately.
I may, however, say that on some of the vital issuesIam
in complete agreement with R.M. Sahai, J. the historical
background and the factual-matrix have beensuccinctly
narrated by Brother Judges and as such, it is not
necessary for me to cover the same.

I propose to deal with the following issues in
seriatim :

A. Whether "class" in Article 16(4) of the
Constitution means "caste"? Can caste be adopted as a
collectivity to identify the backward classes for the
purposes of Article 16(4) ? :

B. Whether the expression "any backward class of
Citizens" in Article 16(4) means "socially and
educationally backward classes" as it is in Article
15()4) ?

C. What is meant by the expression "any backward
class of citizens.......... not adequately represented in the
Servxces under the State" in Article 16(4) ?

=Govemment Services or even in the process'o

) " D. Whether Article 16(4) permits reservatlon of

promotlon ?

E.. Whether Article 16(4) is exhaustive of the
State -power to provide job-reservations ?

_E.'If Article 16(1) does not permit job-reservations,
can protective discrimination as a compensatory

‘measure permissible, in any other form: under Artlcle
16(1) ?

G."'To what extent reservations are pel‘mlSSlble

_"under Atticle 16(4) ? Below 50% or to any extent ?

H. When a "backward class" has been 1dent|f1ed
can a means-test be applied to skim-off the affluent
section of the "backward class" ?

L. Can poverty be the sole criterion for ident{fs;iﬁg
the."backward class" under Article 16(4).

J. Is it mandatory to provide reservations by a
legislative Act or it can be done by the State in exercnse
of its executive power ?

K. Whether the 1dent|f1cah0n of 3743 castes as a
"backward classes" by Mandal Commlssxon is
constitutionally valid ?

- ) o A

Mr. Ran. Jethmalani appearing for the State of Bihar

has advanced an extreme argument that the class
under Article 16(4) means ’caste’. Mr. P.P. Rao on ‘the
other hand vehemently argued that the Constitution of
India, with secularism and equality of opportunity as its
basic features, does not brook an argument of the type
advanced by Mr. Jethmalani. According to him caste is



a clkosed door. Itis nota path-evenif it is-itis a prohibited
pathunder the Constitution.

We may pause and have a fresh-look at the
socio-political history of India prior to the
ind €pendence of the country.

Caste-system in this country is sui-generis to Hindu
religion. The Hindu-orthodoxy believes that an early
hysnn in the Rg-Veda (the Purusasukta :10.90) and the
much later Manava Dharma Sastra (law of Manuy), are
the sources of the caste-system. Manu, the law-giver
cites the Purusasukta as the source and justification for
the caste division of his own time. Among the aryans
the priestly caste was called the Brahmans, the warriors

swerecalled the kshatriyas, the common people divided

“to agriculture, pastoral pursuits, trade and industry
were called the Vaishyas and the Dasas or non-Aryans
and people of mix-blood were assigned the status of

- Shudras. The Chaturvarna-system has been gradually
dis torted in shape and meaning and has been replaced
by the prevalent caste-system in Hindu society. The
caste system kept a large section of people in this
country outside the fold of the society who were called
the untouchables. Manu required that the dwellings of
the untouchables shall be outside the village—their
dress, the garments of the dead-their food given to them
in a broken dish. We are proud of the fact that the
Framers of the Constitution have given a special place
to the erstwhile untouchables under the Constitution.
The so called untouchable-castes have been named as
Schieduled Castes and Scheduled Tribes and for them
reservations and other benefits have been provided
under the Constitution. Even now if a Hindu-caste
stakesits claim as high as that of Scheduled Castes it can
be included in that category by following the procedure
under the Constitution.

The caste system as projected by Manu and
accepted by the Hindu society has proved to be the
biggest curse for this country. The Chaturvarna-system
under the Aryans was more of an occupational order
projecting the division of labour. Thereafter, in the
words of Professor Harold A. Gould in his book "The
Hindu Caste System", the Brahmins "sacralized the
occupational order, and occupationalised the sacred
order". With the passage of time the caste-system
became the cancer-cell of the Hindu society.

Before the invasions of the Turks and establishment
of Muslim rule the caste-system had brought havoc to
the social order. The Kshtriyas being the only fighters,
three fourth of the Hindu society was a mute witness to
the plunder of the country by the foreigners. Mahmud
Ghazni raided and looted India for seventeen times
during 1000 AD to 1027 AD. In 1025 AD Mahmud
Ghazni raided the famous temple of Somanath. How
had plundered the shrine is a matter of history.
Therefore between 1175 AD and 1195 AD Mahmud
Ghazni invaded India several times. According to the

historians one of the causes of defeat of the Indians at
the hands of Turks was the prevalent social conditions
especially the caste system of Hindus.

Mr. L.P. Sharma in his book ’Ancient History of
India’ writes that the prevalent social conditions,
practice of untouchability and division of society by the
caste-system among others were the causes of defeat of
Rajputs at the hands of Turks. Mr. Sharma quotes
various other historians in the following words :

"Dr. K.A. Nizami, has also pointed out that
the caste system weakened the Rajputs
militarily because the responsibility of fighting
was left to the particular section of the society
i.e. the Kshatriyas. He writes, "The real cause of
the defeat of the Indians lay in their social sys-
tem and their invidious caste distinctions,
which rendered the whole military organisa-
tion rickety and weak. Caste taboos and dis-
criminations killed all sense of unity-social or
political." Dr. K.S. Lal also writes that, "It was
very much easy for the Muslims to get traitors
from a society which was so unjustly divided.
This was one of the reasons why all important
cities of north India were lost of the invader
(Muhammad of Ghur) within fifteen years." Dr.
R.C. Majumdar writes, "No public upheaval
greats the foreigners, nor are any organised
efforts made to stop their progress. Like a
paralysed body, the Indian people helplessly
look on, while the conquerors march on their
corps.”

The Hindu did not learn lesson from the invasions
of the Turks and continued to perpetuate the caste
system. In the middle of 15th century major part of north
India including Delhi came to be occupied by the
Afghans of Lodi. Ultimately Babar established the
Moghul rule in India in 1526. After the Mughals the
Britishers came and ruled their country till 1947.

This country remained under shackles of slavery for
over one thousand years. The reason for our inability to
fight the foreign-rule was the social degeneration of
India because of the caste-system. To rule this country
it was not necessary to divide the people, the
caste-system conveyed the message "Divided we are-
come and rule us".

It was only in the later part of 19th century that the
national movement took birth in this country. With the
advent of the 20th century Mahatma Gandhi, Jawahar
Lal Nehru alongwith other leaders infused national and
secular spirit among the people of India. For the first
time in the history of India caste, creed and religion were
forgotten and people came together under one banner
to fight the British rule. The caste-system was thrown to
the winds and people from all walks of life marched
together under the slogan of ‘Quit-India’. It was not the



}(shatfi)'ﬂs alone who were the freedom fightelsfwhole
of the €ountry fought for freedom. It was tl'1e unity and
the integrity of the people of India which brought
freedom to them after thousand years of slavery. The
Constitution of India was drafted in the background of
the freedom struggle.

gecularism is the basic feature of the Indian
Constitution. It envisages a cohesive, unified and
casteless society. The constitution has completely
obliterated the caste-system and has assured equality
before law. Reference to caste under Articles 15(2) and
16(2) is only to obliterate it. The prohibition on the
ground of caste is total, the mandate is that never again
in this country caste shall raise its head. Even access to
shops onthe ground of caste is prohibited. The progress
of India has been from casteism to egalitarianism—from
feudalism to freedom.

The caste system which has been put in the grave
by the framers of the Constitution is trying to raise its
ugly head in various forms. Caste poses a serious threat
to the secularism and as a consequence to the integrity
of the country. Those who do not learn from the events
of history are doomed to suffer again. It is, therefore, of
utmost importance for the people of India to adhere in
letter and spirit to the Constitution which has moulded
this country into the sovereign, socialist, secular
democratic republic and has promised to secure to all
its citizens justice, social economic and political,
equality of status and of opportunity.

Caste and class are different etymologically. When
you talkof caste you never mean class or the vice-versa.
Caste is an iron-frame into which people keep on falling
by birth, M. Weber in his book ‘The Religion of India’
has described India as the land of ‘the most inviolable
organisation by birth’. Except the aura of caste there
may notbeany common thread among the caste-fellows
to give them the characteristic of a class. On the other
had a class is a homogeneous group which must have
some live and visible common traits and attributes.

Professor Andre Beteille, Department of Sociology,
University of Delhi in his book "The Backward Classes
in Contemporary India" has succinctly brought-out the
distinction between “caste’ and ‘class’ in the following
words :

"Which ever way we look at it, a class is an
aggregate of individuals (or, at best, of
households), and, as such, quite different from
a caste which is an enduring group. This dis-
tinction between an aggregate of individuals
and an enduring group is of fundamental sig-
nificance to the sociologist, and, I suspect,to the
juristas well. A class derives the character it has
by virtue of the characteristics of its individual
members. In the caste of caste, on the other
hand, it is the group that stamps the individual
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with its own characteristics. There are some
affiliations which an individual may change,
including that of his class; he cannot change his
caste. At least in principle a caste remains the
same caste even when a majority of its in-
dividual members change their occupation, or
their income, or even their relation to the means
of production; it would be absurd from the
sociological point of view to think of a class in
this way. A caste is a grouping sui-generis, very
different from a class, particularly when we
define class in terms of income or occupation."

Article 16(2) of the Constitution of India in clear
terms states that "no citizen shall, on grounds only of
religion, race, caste, sex-descent, place of birth,
residence or any of them, be ineligible for, or
discriminated against in respect of, any employment or
office under the State." In Juxtaposition Article 16(4)
states that "nothing in this Article shall prevent the State
from making any provisions for the reservations of
appointments or posts in favour of any backward class
of citizens which, in the opinion of the State, is not
adequately represented in the services under the State".
On a bare reading of the two sub-clauses of Article 16 it
is obvious that the Constitution forbids classification on
the ground of caste. No backward class can, therefore,
be identified on the basis of caste.

We may refer to some of the judgement of this
Court on the subject.

In R. Chitralekha & Anr. Vs, State of Mysore & Ors.
(1964) 6 SCR 368 this Court observed as under :

"The important factor to be noticed in Art. 15(4)
is that it does not speak of castes, but only °
speaks of classes. If the makers of the Constitu-
tion intended to take castes also as units of
social and educational backwardness, they
would have said so as they have said in the case
of the Scheduled Castes and the Scheduled
Tribes.-Though it may be suggested that the
wider ‘expression "classes" is used in cl. (4) of
Art. 15 as there are ¢ommunities without castes,
if the intention was to equate classes with cas-
tes, nothing prevented the makers of the Con-
stitution from using the expression "backward
classes or castes". the juxtaposition of the ex-
pression "backward class’ and "Scheduled Cas-
tes" in Art. 15(4) also leads to a reasonable
inference that they expression "classes" is not
synonymous with castes....... This interpreta-
tion will carry out the intention of the Constitu-
tion expressed in the aforesaid Articles. ......If
we interpret the expression "classes" as "castes”,
the object of the Constitution will be frustrated
and the people who do not deserve any adven-
titious aid may get it to the exclusion of those
who really deserve. This anomaly will not arise



if, without equating caste with class, caste is
take Mas only one of the considerations to ascer-
tain Whether a person belongs to a backward
clasg or not. On the other hand, if the entire
sub-Caste, by and large, is backward, it may be
incluaded in the Scheduled Castes by following
the appropriate procedure laid down by the
Constitution. .....But what we intend to em-
phasize is that under no circumstance a "class"
can be equated to a "caste", though the caste
of anindividual or a group or individual may
be corsidered along with other relevant factors
in putting him in a particular class. We would
also like to make it clear that if in a given situa-
tion caste is excluded in ascertaining a class
within the meaning of Art. 15(4) of the Constitu-
tion, it does not vitiate the classification if it
satisfied other tests." .

In Triloki Nath and Anr. Vs. State of Jammu & Kashmir
'#s. (1969) 1 SCR 103 this Court observed as under :

"Article 16 in the first instance by Cl. (2)
prohibits discrimination on the ground,, inter
alia, of religion, race, caste, place of birth,
residence and permits an exception to be made
in the matter of reservation in favour of back-
ward classes of citizens. The expression "back-
ward class" is not used as synonymous with
"backward caste" or "backward com-
munity.....In its ordinary connotation the ex-
pression "class" means a homogeneous section
of the people grouped together because of cer-
tain likenesses or common traits, and who are
identifiable by some common attributes such as
status, rank,, occupation, residence ina locality,
race, religion and the like. But for the purpose
of Art. 16(4) in determining whether a section
forms a class, a test solely based on caste, com-
munity, race, religion, sex, descent, place of
birthor residence cannot be adopted, because it
would directly offend the Constitution."

In State of Uttar Pradesh Vs. Pradip Tandon & Ors.
(1975) 2 SCR 761 the following observations of this
Court are relevant :

"The expression ‘classes of citizens’ indicates a
homogeneous section of the people who are
grouped together because of certain likeliness
and common traits and who are identifiable by
some common attributes. The homogeneity of
the class of citizens is social and educational
backwardness. Neither caste nor religion nor
place of birth will be the uniform element of
common attributes to make them a class of
citizens."

Finally in Kumari K.S. Jayasree & Anr. Vs. The State of
Kerala & Anr. (1977) 1 SCR 194 this Court held as under:
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"It is not necessary to remember that special
provision is contemplated for classes of citizens and not
for individual citizens as such, and so though the caste
of the group of citizen may be relevant, its importance
should not be exaggerated. If the classification is based
solely on caste of the citizen, it may not be logical. Social
backwardness is result of poverty to a very large extent.
Caste and poverty are both relevant for determining the
backwardness.

It is, thus obvious that this Court has firmly held
that ‘class’ under Article 16(4) cannot mean ‘caste’.
Chitralekha’s case is an authority on the point that caste
can be totally excluded while identifying a ‘backward
class’. This Court in Pradip Tandon's case has held that
caste cannot be the uniform element of common
attributes to make it a class,

Secular feature of the Constitution is its basic
structure. Hinduism, from which the caste-system
flows, is not the only religion in India. Caste is an
anathema to Muslim, Christians, Sikhs, Buddhists and
Jains. Even Arya Smajis, Brahmo Smaijis, Lingyats and
various other denominations in this country do not
believe in caste-system. If all these religions have to
co-exist in India can class under Article 16(4) mean
‘caste’ ? Can a caste be given a gloss of a ‘class’? Can
even the process of identifying a ‘class’ begin and end
with ‘caste’? One may interpret the Constitution from
any angle the answer to these questions has to be in the
negative. To say that in practice caste-system is being
followed by Muslim, Christians, Sikhs and Buddhists in
this country, is to be obvious to the basic tenets of these
religions. The prophets of these religions fought against
casteism and founded these religions. Imputing
caste-system in any form to these religions is impious
and sacrilegious. This Court in M.R. Balaji & Ors. Vs.
State of Mysore (1963) Supp. 1 SCR 439 held as under :

...... Besides, if the caste of the group of citizens
was made the sole basis for determining the
social backwardness of the said group, that test
would inevitably break down in relation to
many sections of Indian society which do not
recognise castes in the conventional sense
known to Hindu society. How is one going to
decide whether Muslims, Christians or Jain, or
even Lingayats are socially backward or not?
The test of castes would be inapplicable to those
groups."

I, therefore, hold that ‘class’ under Article 16(4)
cannotbe read as ‘caste’. I furtherhold that castes cannot
be adopted as collectivities for the purpose of
identifying the “backward class” under Article 16(4). 1
entirely agree with the reasoning and conclusjons
reached by R.M. Sahai, J. to the effect that occupation
(plus income or otherwise) or any other secular
collectivity can be the basis for the identification of



pack vard classes’”’. Caste-collectivity is

uncong titutional and as such not permitted.
B

Theexpression “any backward class of citizens” in
Article 16(4) of the Constitution as understood till- date
means socially and educationally backward class’. In
Janki Prisad parimoo & Ors. efc. etc. Vs, State of Jammu &
Kashmir(1973) 3 SCR 236 Palekar,) observed as under :-

”” Article 15(4) speaks about "’socially and

educationally backward classes of citizens”.

While Article 16(4) speaks only of “’any back-

ward class of citizens”’. However, it is now set-

tled that the expression ““backward class of
citizen” in Article 16(4) means the same thing

as the expression "“any socially and education-

ally backward classes of citizens” in Article

15(4)”.

Mr. N.A. Palkiwala contended that the above
quoted assumption by Palekar, ] was without any basis
and wholly unjustified. According to him it was not
settled by any judgment of this Court that the two
expressions in Articles 15(4) and 16(4) mean the same
thing. Far from being "settled”’, no judgment of this
Court had even suggested prior to 1973 that the
expressions in the two Articles meant the same thing.
He further contended that unfortunately, in subsequent
cases it was not pointed out to this Court that the
assumption of Palekar, J was not correct and the wrong
assumption of the learned Judge passed as correct.
According to him an erroneous assumption, even by a
Judge of this Court, cannot and does not make the law.
This Courtin M.R. Balaji & Ors. Vs. State of Mysore (1963)
Supp. 1 SCR 439 speaking through Gajendra Gadkar, ]
observed as under :-

“Therefore, what is true in regard to Art. 15(4) is
equally true in regard to Art. 16(4). There can be no
doubt that the Constitution-makers assumed, as they
were entitled to, that while making adequate
reservation under Art. 16 (4), care would be taken not to
provide for unreasonable, excessive or extravagant
reservation, for that would, by eliminating general
competition in a large field and by creating wide-spread
dissatisfaction amongst the employees, materially affect
efficiency. Therefore, like the special provision
improperly made under Art. 15(4), reservation made
under Art. 16(4) beyond the permissible and legitimate
limits would be liable to be challenged as a fraud on the
Constitution.-In this connection it is necessary to
emphasise that Art. 15(4) is an enabling provision; it
does not impaose an obligation, but merely leaves it to
the discretion of the appropriate government to take
suitable action, if necessary.”

Although in Balaji’s case this Court observed what
is true in regard to Article 15(4) is equally true in regard
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to 16(4)"” but this was entirely in different context. In the
said case reservations made in the educational
institutions under Article 15(4) were challenged on the
ground that the same were void being violative of
Articles 15(1) and 29(2) of the Consti tution. In the above
quoted observations this Court indicated that the
reservations made under Article 16(4) can also be
challenged on the same or similar grounds as the
reservations under Article 15(4) of the Constitution of
India. This Court did not examine the question as to
whether the expression "backward class of citizens’ in
Article 16(4) means the same thing as the expression
’any socially and educationally backward classes of
citizens” under Article 15(4). :

Articles 340 and 16(4) were in the original
Constitution. Article 15(4) was inserted a year later by
the Constitution First Amendment Act, 1951. Article 340
refers to "’socially and educationally backward classes”.
The Framers of the Constitution did not, however, use
the expression “socially and educationally backward”
in Article 16(4). The definition of ‘backward classes’ as
socially and educationally backward in Article 340, may
have given rise to the assumption that it was not
necessary to re-define the expression ‘backward class’
in Article 16(4). Be that as it may the fact remains that
there is no reasoned judgment of this Court holding that
the two expressions mean the same thing. '

The same Constituent Assembly, which drafted the
original Constitution, drafted Article 15(4) and brought
it into the Constitution by way of Constitution First
Amendment Act, 1951. Article 340 defining "backward
classes’ was already in the original constitution but in
spite of that the Constituent, Assembly defined the
‘backward classes’ for the purposes of Article 15(4) as
’socially and educationally backward’”’. It was,
therefore, not the intention of the Framers of the
Constitution to follow the definition given in Article
340, wherever the expression ‘backward class’ occurs
in the Constitution. On the other hand it is plausible to
assume that wherever the Framer of the Constitution
wanted the ‘backward classes’ to be defined as “’socially
and educationally backward”, They did so, leaving
Article 16(4) to be interpreted in its context.

Articles 340 and 15(4) are part of the same
Constitutional-Scheme. Socially and educationally
backward classes may be identified by a commission
appointed under Article 340 and the said commission-
after investigation may make recommendations,
including the sanctioning of grants, for the uplift of the
backward classes. Article 15(4) makes it possible to.
implement the recommendations of the commission

and for that purpose permits protective discrimination
by the State. Since there is identity of purpose between
the two Articles the ‘backward class’ in the context of
these Articles has been defined identically. But that'is
not true of Article 15(4) and 16(4). When these two



Articles of Constitution in juxtaposition—enacted in
. consecUtive years- use markedly different phraseology,
well established canons of interpretation dictate that
such m¢anings should be assigned to the words as are
indica ted by the difference in phraseology. Article 16(4)
has different purpose than Article 15(4). The subject
matter of Article 16(4) is the service under the State. Itis
a special provision enabling the State to make any
provision for the reservation of appointments or posts
in favour of the backward section of any class of citizens
which, in the opinion of the State, is not adequately
represented in the services under the State. The
expression ’backward” in the context of Article 16(4) is
entirely different than the expression “socially and
educationally backward class” in Article 15(4). Under
Article 16(4) the backward class has to be culled-out
from amongst the classes which are not adequately
represented in the State Services. Any species of
backwardness is relevantin the context of Article 16(4).
By contrast, any special provisions to be made under
Article 15(4)—e.g. grants out of the public exchequer can
only be made for “’socially and educationally backward
classes”. What is to be identified under Article 16(4) is
notthe “backward class’”’ but a "’class of citizens” which
isinadequately represented in the State-services. On the
other hand it is the "backward class” which is to be
identified under Article 15(4). When the two classes to
beidentified in the twoarticles are different the question
of giving them the same meaning does not arise.

Constituent Assembly Debates Volume 7
(1948-1949) pages 684 to 702 contains the speeches of
stalwarts like R.M. Nalavade. Dr. Dharma Prakash,
Chandrika Ram, V.I. Muniswamy Pillai, T. Channiah,
Santanu Kumar Das, H.J. Khandakar, Mohd. Ismail
Sahib, Hukum Singh, K.M. Munshi, T.T.
Krishnamachari, H.V. Kamant and Dr. B.R. Ambedkar
on the draft Article 10(3) [corresponding to Article
16(4)]. In a nut-shell the discussion projected the
following view-points :-

(1) The original draft Article 10(3) did not contain
the word ‘backward’. The original Article only
contained the expression “any class of citizens”. The
word “backward’’ was inserted by the Drafting
Committee at a later stage.

(2) The opinion of the members of the Constituent
Assembly was that the word ""backward” is vague, has
not been defined and is liable to different
interpretations. It was even suggested that ultimately
the Supreme Court would interpret the same. Mr. T.T.
Krishnamachari even stated in lighter-tone that the
loose drafting of the chapter on fundamental rights
would be a paradise for the lawyers.

(3) Not a single member including Dr. Ambedkar
gave even a suggestion that “backward class” in the
said Article meant ""socially and educationally
backward”,
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(4) The purpose of Article 10(3) according to Dr.
Ambedkar was that ““there must at the same time be a
provision made for the entry of certain communities
whichhave so farbeen outside the Ad ministration..........
that there shall be reservations in favour of certain
communities which have not so far had a proper
“look-in” so to say into the Administration”.

(5) According to Dr. Ambedkar the said Article was
enacted to safe guard two things namely the principle
of equality of opportunity and to make provision for the
entry of certain communities which have so far been
outside the Administration. Dr. Ambedkar further
stated :—

“Unless you use some such qualifying phrase
as “backward” the exception made in favour of
reservation will ultimately eat up the rule al-
together. Nothing of the rule will remain. That
I think, if I may say so, is the justification why
the Drafting Committee undertook on its own
shoulders the responsibility of introducing the
word “"backward’’ which, I admit, did not
originally find a placein the fundamental rights
in the way in which it was passed by this
Assembly”’.

The reading of the Constituent Assembly Debates
makes it clear that the only object of enacting Article
16(4) was to give representation to the classes of citizens
who are inadequately represented in the services of the
State. The word “backward’ was inserted later on only
to reduce the number of such classes who are
inadequately represented in the services of the State.
The intention of the Framers of the Constitution,
gathered from the Constituent Assembly Debates,
leaves no manner of doubt that the two “classes” to be
identified in the two articles are different and as such
the expressions used in the two articles cannot mean the
same. Article 16(4) enables the State to make
reservations for any backward section of a class which
is inadequately represented in the services of the State.
Almost every member who spoke on the draft Article
10(3) in the Constituent Assembly complained that the
word “backward” in the said Article was vague and
required to be defined butinspite of that Dr. Ambedkar
in his final reply did not say that the word “backward”
meant “socially and educationally backward”, rather he
gave the explanation, quoted above which supports the
reasoning that the word “backward” was inserted in
Article 16(4) to identify the backward section of any
class of citizens which is not adequately represented in
the State-Services and for no other purpose.

I, therefore, hold that the expression “"backward
class of citizens”” under Article 16(4) does not mean the
same thing as the expression "‘any socially and
educationally backward classes of citizens” in Article
15(4). The judgments of this Court wherein itis assumed
that the two expressions in Articles 15(4) and 16(4) mean



the sam<€ thmg do not lay down correct law and are
overruledto such extent.

C

Overa period of four decades this Court under a
mistake Nview read the expression”’any backward class
of citizeéns”’ in Article 16(4) to mean the same as
”backwand classes of citizens” in Article 15(4). Having
held tha tthe two Articles operate in different fields, the
crucial Question which falls for consideration is what is
meant by the expression. ”’Any backward class of
citizens .......not adequately represented in the services
under the State” in Article 16(4).

A layman’s look at Article 16(4) gathers the
impression that the reservation under the said Article is
permissible for the backward classes of citizens who are

not adequately represented in the services under the

State. Buion closer scrutiny and examination it is clear
that the reservations under Article 16(4) are provided
for classes of citizens which are not adequately
represented in the State Services. The original draft
article 10(3) [corresponding to Article 16(4)] was as
under :

“10(3) Nothing in this article shall prevent the
State from making any provision for the reser-
vation of appointments or posts in favour of
any class of citizens who, in the opinion of the
State, are notadequately represented in the ser-
vices under the State.”

Reading the original draft Article 10(3) leaves no
manner of doubt that the manifest intention of the
Framers of the Constitution was to provide reservation
for those classes of citizens who are not adequately
represented in the State services. It is common
knowledge that during the British regime the State
services were packed from amongst the persons who
were on the right side of the regime. Mass of the Indian
people who were active in the freedom struggle were
keptout of State services. Article 16(4) was enacted with
the sole purpose of giving representation to the classes
of citizens who are not adequately represented therein,
The sine qua non for providing reservation is the
inadequate representation of the class concerned in the
State services.

The word “backward” was inserted in the draft
Article 10(3) by the Drafting Committee before the draft
was finalised. The insertion of the word “backward” at
a laterstage did notchange the intention with which the
original draft Article 10(3) was brought into existence.
Fortunately, for the people of this country, there are
lengthy deliberations in the Constituent Assembly
Debates which show the purpose and the object of
adding the word “backward” in the draft Article 10(3).
Dr. Ambedkar in his speech before the Constituent
Assembly gave the object and purpose of enacting
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original draft Article 10(3) and also gave elaborate
reasons for inserting the word ““backward” in the said
Article. The said speech is reproduced. hereunder:

“Then we have quite a massive opinion which
insists that, although theoretically it is good to
have the principle that there shall be equality of
opportunity, there must at the same time be a
provision made for the entry of certain com-
munities which have so far been outside the
administration. As Isaid, the Drafting Commit-
tee had to produce a formula which would
reconcile these three points of view, firstly, that
there shall be equality of opportunity, secondly
that there shall be reservations in favour of
certain communities which have not so far had
a “roper look-in’ so to say into the administra-
tion. If honourable Members will bear these
facts in mind-the three principles, we had to
reconcile,~they will see that no better formula
could be produced than the one that is em-
bodied in sub-clause (3) of article 10 of the
Constitution; they will find that the view of
those who believe and hold that there shall be
equality of opportunity, has been embodied in
sub-clause (1) of Article 10. It is a generic prin--
ciple. At the same time, as I said, we had to
reconcile this formula with the demand made
by certain communities that the administration
which has now-for historical recasons-been
controlled by one community or a few com-
munities, that situation should disappear and
that the others also must have an opportunity
of getting into the public services. Supposing,
for instance, we were to concede in full the
demand of those communities who have not
been so far employed in the public services to
the fullest extent, what would really happen is,
we shall be completely destroying the first
proposition upon which we are all agreed,
namely, that there shall be an equality of oppor-
tunity. Let me give an illustration. Supposing,
for instance, reservations were made for a com-
‘munity or a collection of communities, the total
of which came to something like 70 per cent of
the total posts under the State and only 30 per
cént are retained as the unreserved. Could
anybody say that the reservation of 30 per cent
as open.to general competition would be satis- -
factory from the point of view of giving effect
to the first principle, namely, that there shall be
equality of opportunity? It cannot be in my
judgment. Therefore the seats to be reserved, if
' the reservation is to be consistent with sub-
clause (1) of Article 10, must be confined to a
minority of seats. It is then only that the first
principle could find its place in the constitution



and effective in operation. If honourable Mem-
berg understand this position that we have to
safeguard two things, namely, the principle of
equality of opportunity and at the same time
satisfy the demand of communities which have
not had so far representation in the State, then,
I am sure they will agree that unless you use
some such qualifying phrase as "backward”
the @xception made in favour of reservation will
ultismately eat up the rule altogether. Nothing
of therule will remain. That I think, if I may say
so, s the justification why the Drafting Com-
mittee undertook on its own shoulders the
responsibility of introducing the word <
”backward” which, I admit, did not originally
find aplace in the fundamental right in the way
in which it was passed by this Assembly.”
(Constituent Assembly Debates, Vol. 7, 1948-49
pages701-702).

Dr. Ambedkarstated inclear terms thatdraft Article
10(3) now Article 16(4) was brought in by the framers of
the Constitution to provide “reservations in favour of
certain communities which have not so far had a
‘proper look-in’ so to say into the administration.” He
nowhere stated that the reservations were meant for
backward classes. According to him, the Article was
enacted with the object of providing reservation to those
classes of citizens who are not adequately represented
in the State-Services. Dr. Ambedkar further elaborated
the point when he stated "’the administration which has
now-for historical reasons-been controlled by one
community or a few communities, that situation should
disappear and that the others also must have an
opportunity of getting into the public services’”. Dr.
Ambedkar was not referring to backward or
non-backward communities, he was only referring to
the communities which were dominating the public
services and those which were not permitted to enter the
said services. While making it clear that the reservations
are meant for whose classes of citizens who are
inadequately represented in the State-Services, Dr.
Ambedkar visualised that conceding in full the demand
of such communities, reserving majority of the seats for
them and leaving minority of the seats unreserved,
would render the guarantee under Article 16(1)
nugatory. He illustrated the point by giving figures and
stated that a safeguard was to be provided so that
majority of the appointments/posts in the
State-services are not consumed in the process of
reservation. It was for that purpose, according to Dr.
Ambedkar, the expression “backward” was inserted in
the draft Article 10(3). The object of adding the word
“backward’’ was only to reduce the number of
claimants for the reserve posts. Instead of the whole
class having inadequate representation in the
State-services only the backward section of that class is
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made eligible for the reserve posts. In a nutshell, the
reservation under Article 16(4) is not meant for
backward classes but for backward sections of the
classes which are not adequately represented in the
State-services. There may be a class which is
inadequately represented in the State-services and it
may be backward as a whole, like the Scheduled Castes
and the Scheduled Tribes. Such a class as a whole is
eligible for the reserve posts.

“Not adequately represented in the services under
the State” is the only test for the identification of a class
under Article 16(4). Thereafter the ‘Backward class’ has
to be culled-out from out of the classes which satisfy the
test of inadequacy.

Underthe Constitution the “backward class” which
has been identified for preferential treatment is the
’socially and educationally backward’’ class. The
constitutional-scheme is explicit. Articles 340 and 15(4)
make it clear that wherever the Constitution intended
to provide special compensatory treatment for the
“backward classes’”” they have been defined as ‘socially
and educationally backward’. Article 16(4) is not inline
with Articles 340 and 15(4). Article 16(4) does not
provide job-reservations for the backward classes. That
is why the expression “socially and educationally
backward” has not been used therein. The classes of
citizens to be identified under Article 16(4) are those
who are not adequately represented in the services
under the State.

Examine it from another angle. If the
job-reservations under Article 16(4) are meant for “any
backward class” then the expression ”...not adequately
represented...” has to be read in relation to the said class.
Can it be done ? Is it possible to classify the backward
classes into those who are adequately represented in the
State-services and those who are not ? Can a class which
is adequately represented in the State-services be’
considered backward ? Negative is the answer to all
these questions. A class which is adequately
represented in the State-services cannot be considered a
backward class. A class may not be backward even if it
has inadequate representation in the State-services but
once it secures adequate representation in the
State-services it no longer remains backward. It is not
possible to read the expression “not adequately
represented’’ in Article 16(4) in relation to “any
backward class”. If you do so then the said expression
is rendered redundant. To make every word of Article
16(4) meaningful and workable the said expression can
only be read in relation to “class of citizens”,

Yet another way to examine. Scheduled castes and
scheduled tribes are a ‘class’ by themselves and the
Constitution permits protective discrimination to
compensate them. Reservation of seats in the House of
People and the Legislative Assemblies have been
provided for them. Article 335 is special provision for



taking into consideration thelr claims in the
appomfrnents to State-services. Had there been an
intention to provide job-reservations in favour of
weaker sections of society or for the ‘socially and
educationally backward classes’ then scheduled caste
and scheduled tribes would have been the first to be
provided for by specific mention in Article 16(4). It is
idle tO say that the expression ‘backward class of
citizens’ would include them. Article 15(4) uses the
expression”...any special provision for advancement of
any sodally and educationally backward classes of
citizens or for the scheduled castes and the scheduled
tribes”’. Similarly. Article 46 provides "The State shall
promote...weaker section of the people, and, in
particular, of the scheduled castes and scheduled
tribes...”. thus where ever in the Constitution special
protectxon has been provided for socially and
educationally backward classes the scheduled castes
and scheduled tribes have been specifically mentioned
along with. Article 16(4) does not give protection to
either of the two, it only provides for those who are
inadequately represented-in the State services. If the
’scheduled caste and scheduled tribes” and "’socially
and educationally backward classes” qualify the test of
inadequacy they are eligible for the reserved seats under
Article 16(4). The sched uled castes and sched uled tribes
being the weakest of the weak per-se satisfy the test.

The condition precedent for a class to get benefit
under Article 16(4) is not its backwardness but its
inadequacy in State-services. Once inadequacy is
established and the classes on that test are identified
then the backward sections of those classes become
eligible to the benefit of reservation. Classes, which are
inadequately represented, can be identified by
occupation, economic criterion, family income or from
political sufferers, border areas, backward areas,
communities kept out of State-services by the British or
by any other method which the State may adopt. Once

_aclass which is inadequately represented, is identified
it is only the backward section of that class which is
eligible for job reservations. Backward section can be
culled-out by adopting a means test, or on the basis of
social, educational oreconomic backwardness. Once the
classes are identified there can be no difficulty for the
State to find out the backward-parts of those classes.

Mandal has identified 52% population of this
country as backward. 22% have already been identified
as Scheduled Castes and Scheduled Tribes. In a country
with a population of 850 million people-74% of which
is backward—job reservation can hardly be the source of

reducing social and economic disparities in the society.’

Even the Mandal Report has characterised the job
reservations as “’Palliatives’’. The Framers of the
Constitution—with secularism, egalitarianism, integrity
and unity as their avowed objects—could not have
permitted horizontal division of the country into
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backward and non-backward for the sake of
job-reservations.

I, therefore, hold that Article 16(4) permits
reservation of appointments/posts in favour of classes
of citizens which in the opinion of the State are not
adequately represented in the services in the services
under the State. Once such classes are identified then
the reserve posts are offered to the backward sections of
those classes.

Before parting with the subject I may say that the
successive Governments, whether in the States or at the
Centre, have been re-miss in the discharge of their
obligations, under the Constitution, towards the poor
and backward people of the country. Job-reservations
as a dole, has been the vote-catching platter. Neither the
job-reservations nor the reservation of seats in the
educational institutions are of material help. Unless
illiteracy and poverty are removed, the backward
classes cannot be benefited by the reservations alone.
Affirmative-Action Programme on war footing is
needed to uplift the backwards. Liberal grants and
subsidised schemes under Article 340 read with Articles
15(4) and 46 are needed to remove illiteracy and
poverty. Housing, sanitation and other necessities of life
are to be provided. Illiteracy is the root cause of
backwardness. “Free and compulsory education” is
nowhere within reach even 45 years after the

‘independence. The legislations enabling free education

are only on paper. A poor father, whose child is earning
and contributing towards the family income, may not
send the child to school evenif the education s free. The
State may consider compensating the father for the loss
in income due to child’s stopping work for going to
school. It is not for this Court to suggest what the
Government should do, we only say that the State has
not done what it is required to do under the
Constitution. Job-reservation is not the answer to the
problem. Prof. Andre Beteille in his book (supra) has
summed up the issue in the following words :

“What has gone wrong with our thinking on the
backward classes is that we have allowed the
problem to be reduced largely to-that of job
reservation. The problems of the backward
classes are too varied, too large and too acute to
be solved by job reservation alone. The point is
not that job reservation has contributed so little
to the solution of these problems but, rather,
that it has diverted attention from the masses of
Harijans and Adivasis whoare too poorand too
lowly even to be candidates for the jobs thatare
reserved in their names. Job reservation can
attend only to the problems of middle class
Harijans and Adivasis : the overwhelming
majority of Adivasis and Harijans, like the
majority of the Indian people, are outside t his
class and will remain outside it for the next



severaljenerations. Today, job reservation is less
a way ¢ solving age-old problems than one of
buying peace for the moment. It would be foolish
to blarmtonly the government for wanting to buy
peace#Ta country in whicheveryone wantstobuy
peace. llwould be foolish also to recommend an
intranSigent attitude to a government which has
neithe T the will to impose its power nor the imagi-
nation b think of alternatives. But unless it is able
to offer something better to the backward classes
than it hasdone so far, reservation will continueto
bedevilit.... In assessing any scheme of reserva-
tions today, we have to keep in mind the distinc-
tion between those schemes that are directed
towardsadvancing social and economic equality,
and those that are directed towards advancing
social and economic equality, and those that are
directedtowards maintaining a balance of power.
Reservations for the Scheduled Castes and Sched-
uled TTribes are, for all their limitations, directed
basically towardsthe goal of greaterequality over-
all. Reservations for the Other Backward Classes
and for religious minorities, whatever advantages
they may have, are directed basically towards a
balance of power. The former are in tune which
the spirit of the Constitution; the latter must lead
sooner or later to what Justice Gajendragadkar
has called a "fraud on the Constitution/"

D

The next question for consideration is whether
Article 16(4) provides reservation of appointments or
posts at thestage of initial entry to Government services
or even in the process of promotion. As at present the
question is not res-integra. A Constitution-Bench of this
Court, in The General Manager, Southern Ratlway vs
Rangachari(1962) 2 SCR 586 by a majority of three to two,
has held that promotion to a selection postis covered by
Article 16(4) of the Constitution of India. Rangachari’s
case has been followed by this Court in State of Punjab
vs Hiralal & Ors. (1971) 3 S.C,.R. 267f and Akhil
Bharatitya Soshit Karamchari Sangh (Railway) vs Union of
India & Ors. (1981) 2 S.C.R. 185. This Court has also
referred to Rangachari’s case in various other judgments.
The reasoning of the majority in Rangachari’s case has,
however, been followed in the subsequent judgments of
this Court without adding any further reason. Mr.
Venugopaland Ms. Shyamla Pappu, learned counsel for
the petitioners have contended that majority judgment
in Rangachari’s case does not lay-down correct law.

The point in dispute in Rangachari’s case was “is
promotion to a selection post which is included in
Article 16(1) and (2) covered by Article 16(4) or is it
not ?” The majority in Rangachari’s case interpreted
Articles 16(1), 16(2) anid 16(4) as under :

(1)The matters relating to employment must
include all matters in relation to employment both prior
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and subsequent to the appointment which are
incidental to the employment and form part of the terms
and conditions of such employment. Thus promotion to
selection posts is included both under Article 16(1) and
(2)-

(2) Article 16(4) does not cover the entire field
covered by Article 16(1) and (2). Some of the matters
relating to employment in respect of which equality of
opportunity has been guaranteed by Article 16(1) and
(2) do not fall within the mischief of Article 16(4). For
instance the conditions of service relating to
emp’loyment such as salary, increment, gratuity,
pension and the age of supernuation are matters
relating to employment and as such they do not form
the subject matter of Article 16(4).

(3)Both "“appointments’ and “posts” to which the
operative part of Article 16(4) refers to and inrespect of
which the power to make reservation has been
conferred on the State must necessarily be
appointments and posts in the service. The word
*posts” in Article 6(4) cannot mean ex-cadre posts in the
context. :

(4)The condition precedent for the exercise of the
powers conferred by Article 16(4) is the inadequate
representation of any backward class in the State
services. The inadequacy may be numerical or
qualitative. In the context the expression ““adequately
represented” imports considerations of “size”” as well
as "'values’’, numbers as well as the nature of
appointments held and so it involves not merely the

- numerical test but also the qualitative one. It would not

be reasonable to hold that the inadequacy of
representation can and mustbe cured only by reserving

- a proportionately higher percentage of appointments at

the initial stage. In a given case the State may well take
the views that a certain percentage of selection posts
should also be reserved.

(5)The word ""posts’ under Article 16(4) includes
selection posts and as such reservation can be made not
only in regard to appointments which are initial
appointments butalso in regard to selection posts which
may be filled by promotion thereafter.

The first three findings of the majority in
Rangachari’s case reproduced above are
unexceptionable, however, findings 4 and 5, with
utmost respect, do not flow from the plain language of
Article 16(4) of the Constitution of India.

There is no doubt that the backward classes should
not only have adequate representation in the lowest
cadres of services but they should also aspire to secure
adequate representation in the higher services as well.
Article 16(4) permits reservation for backward classes
by way of direct recruitment to any of the cadres in the
State services. Reservation can be made in direct
recruitment to any cadre or service from Class-1V to



Class-1 of the State services. The majority in Kangachari’s
case b»as read in Article 16(4), what is not there, to
suppo rtthe element of qualitative representation.

Thereservation permissible under Article 16(4) can
only be "in favour of any backward class of citizens”
and notfor individuals. Article 16(1) guarantees a right
to an individual citizen whereas Article 16(4) permits
protective discrimination in favour of a class. It is,
therefore, mandatory that the opportunity to compete
for the reserve posts has to be given to a class and not to
the individuals. When direct recruitment to a service.js
made the ‘backward class’ as a whole is given an
opportunity to be considered for the reserve posts.
Every member of the said class has a right to compete.
But that is not true of the process of promotion. The
backward class as a collectivity is nowhere in the
picture ;only the individuals, who have already entered
the service against reserve-posts, are considered. In the
higher echelons of State services—cadre strength being
small—there may be very few or even a single ‘backward
class’ candidate to be considered for promotion to the
reserve post. An individual citizen’s right guaranteed
under Article 16(1) can only be curtailed by providing
reservations fora ‘backward class and not for backward
individuals. The promotion posts are not offered to the
backward class. Only the individuals are benefited. The
object, context and the plain language of Article 16(4)
make it clear that the job-reservation can be done only
in the direct recruitment and not when the higher posts
are filled by way of promotion.

Examine from another angle. Article 16(4) provides
for reservation of appointments or posts. Promotion is
an incident of service which comes after appointment.
'Appointment’ simpliciter means initial appointment to
a service. Even the majority in Rangachari’s case did not
dispute this proposition of law. But interpreting the
word ""posts” to include selection posts it has been held
that reservation can be made in the initial appointments
as well as in regard to selection posts to be filled
thereafter. With respect, it is not possible to construe the
word “posts’’ in the manner the judgment in
Rangachari’s case has done. The expression “reservation
of...posts in favour of any backward class of citizens’’
only means that the posts in any cadre or service can be
reserved by the State Government. It is not possible to
read in these lines the permissibility of reservation even
in the process of promotion. This is the only
interpretation whichcanbe givenin the context and also
in conformity with the service jurisprudence.

It has been rightly held in Rangachari’s case that
Article 16 (4) does not cover the entire field covered by
Article 16(1) and (2). The conditions of service which are
matters relating to employment are protected by the
doctrine of equality of opportunity and do not from the
subject matter of Article 16(4). It is settled proposition
of law that right to promotion is a condition of service.
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Once a person is appointed he is governed by the
conditions of service applicable thereto. Appointment
and conditions of service are two separate incidents of
service. Conditions of service exclusively come within
the expression “matters relating to employment” and
are covered by Article 16(1) and not by 16(4). When all
other conditions of service fall out-side the purview of
Article 16(4) and are exclusively covered by Article 16(1)
then where is the justification to bring promotion within
Article 16(4) by giving strained-meaning to the
expression ‘posts’. The only conclusion by reading
Articles 16(1), 16(2) and 16(4) which can be drawn is that
all conditions of service including promotion are
protected under Articles 16(1) and (2). Article 16(4)
makes a departure only to the extent that it permits the
State Government to make any provision for the
reservation of appointments or posts at the initial stage
of appointment and not in the process of promotion.

Constitution of India aims at equality of status and
opportunity for all citizens including those who are
socially, economically and educationally backward. If
members of backward classes can maintain minimum
necessary requirement of administrative efficiency not
only representation but also preference in the shape of
reservation may be given to them to achieve the goal of
equality enshrined under the Constitution. Article 16(4)
is a special provision for reservation of appointments
and posts for them in Government services to secure
their adequate representation. The entry of backward
class candidates to the State services through an easier
ladder is, therefore, within the concept of equality.
When two persons one belonging to the backward class
and another to the general category enter the same
service through their respective channels then they are
brought at par in the cadre of the service. A backward
class entrant cannot be given less privileges because he
has entered through easier-ladder and similarly a
general class candidates cannot claim better rights
because he has come through a tougher-ladder. After
entering the service through their respective sources
they are placed on equal footing and thereafter there
cannot be any discrimination in the matter of
promotion. Both must be treated equally in the matters
of employment after they have been recruited to the
service. Any further reservation for the backward class
candidate in the process of promotion is not protected
by Article 16(4) and would be violative of Article 16(1).

Although there is no factual material before us but
it would not be hypothetical to assume that the
reservation in promotion-based on roster points—an
lead to various anomalies such as the person getting the
benefit of the reservation may jump over the heads of
several of his seniors not only in his basic cadre buteven
in the higher cadres to which he is promoted out of turn.
Even otherwise when once a member of the backward
class has entered service via reserve post it would not



be fair to keep on providing him easier ladders to climb
the high€trungs of the State services in preference to the
general €itegory. Instead of reserving the higher posts
for in-se I'ice members of the backward class the same
should b filled by direct recruitment so that those
members of backward class who are not in the State
services May get an opportunity to enter.the same.

For the reasons indicated above I hold that the
interpretation given by the majority in Rangachari’s case
to Article16(4), to the effect that it permits reservations
in the process of promotion, is not permissible and as
such canxot be sustained. Rangachari’scase to that extent
is over ruled . I hold that Article 16(4) permits
reservation of appointments or posts in favour of any
backward class of citizens only at the’initial stage of
entry into the State services. Article 16(4) does not
permit reservation either to the selection posts orin any
other marner in the process of promotion.

E&F

Article 16(1) provides equality of opportunity forall
citizens inmatters relating to State services. Equals have
to be treated equally whereas the unequals ought not to
be treated equally. For effective implementation of the
right guaranteed under Article 16(1) classification is
permissible. Such classification has to be reasonable
having regard to the object of the right. Article 16(4) is
another facet of Article 16(1). It exclusively provides for
reservation which is one of the forms of classification.
Article 16(4) being a special provision regarding
reservation it completely takes away such classification
from the purview of Article 16(1). Thus the State power
to provide job reservations is wholly exhausted under
Article 16(4). No reservation of any kind is permissible
under Article 16(1). Article 16(4) completely overrides
Article 16(1) in the matter of job reservations.

Article 16(4) thus exclusively deals with reservation
and it cannot be invoked for any other form of
classification. Article 16(1), however, permits protective
discrimination, short of reservation, in the matters
relating to employment in the Stateservices. On these
issues I entirely agree and adopt the reasoning and the
conclusions reached by R.M. Sahai, J. and hold as
under :

1. Article 16(1) and 16(4) operate in the same field.

2. Article 16(4) is exhaustive of the State~power to
provide reservations in State Services.

3. Protective discrimination, short of reservations,
which satisfy the tests of reasonableness, is permitted
under Article 16(1).

G

I have carefully read the reasoning and the
conclusions reached by RM. Sahai, J. on this issue.
Agreeing with him I hold as held:
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(?) that the reservations under Article 16(4)
must remain below 50% and under no cir-
cumstance be permitted to go beyond 50%. Any
reservation beyond 50% is constitutionally in-
valid.

(i) It is for the State to adopt the-methodology
of providing reservations below 50%. The State
may provide the said reservation in respect of
the substantive vacancies arising ina year or in
the cadre or service. It would be permissible to
carry forward the reserve vacancies of one year
to the next year. It is reiterated that the vacan-
cies reserved in a year including those which
are carried forward shall not exceed 50%. .

(1if) No reservation of any kind can be made for
any class or category whether backward or non-
backward under Article 16(1).

H

The protective discrimination in the shape of job
reservations has to be programmed in such a manner
that the most deserving section of the backward class is
benefited. Means—test ensures sucha result. The process
of identifying backward class can not be perfected to the
extent that every member of the said class is equally
backward. There are bound to be disparities in the class
itself. Some of the members of the class may have
individually crossed the barriers of backwardness but
while identifying the class they may have come within
the collectivity. It is often seen that comparatively rich
persons in the backward class-though they may not
have acquired any higher level of education-are able to
move in the society without being discriminated
socially. The members of the backward class are
differentiated into superior and inferior. The’
discrimination which was practiced on them by the’
superior class is in turn practiced by the affluent
members of the backward class on the poorer members
of the said class. The benefits of special privileges like
job-reservations are mostly chewed up by the richer or
more affluent sections of the backward classes and the
poorer and the really backward sections among.them
keep on getting poorer and more backward. It is only at
the lowest level of the backward class where the
standards of deprivation and the extent of
backwardness may be uniformed. The jobs are so very
few in comparison to the population of the backward
classes that it is difficult to give them adequate
representation in the State services. It is, therefore,
necessary that the benefit of the reservation must reach
the poor and the weakest section of the backward class.
Economic ceiling to cut off the backward class for the
purpose of jobreservations is necessary to benefit the
needy-sections of the class. I therefore, hold that means
‘test is imperative to skim-off the affluent sections of the
backward classes.



I

Whether a group of citizens living below poverty
line or under povertyconditions can be considered
backwa#rdclass under Article 16(4)? In other words can
a class of Gitizens be identified as backward solely on the
basis of economic criterion? Emphatic yes, is my
answer.

Poverty is the culprit-cause of all kinds of
backwardness. A poor man has no money. He lacks
ordinary means of subsistence. Indigence keeps him
away from education. Poverty breeds backwardness all
around the class into which it strikes. It invariably
results in social, economic and educational
backwardness. It is difficult to perceive on what
reasoning one can say that a class of citizens living
under poverty conditions is not a backward class under
Article 16(4). The main reason advanced in this respect
is that social backwardness being the mandatory
criterion for the identification of backward class under
Article 16(4), poverty alone cannot be the basis for
backwardness in relation to Article 16(4). The other
reason advanced is that in this country except forasmall
percentage of the population, the people are generally
poor. The argument is that reservation for all is
reservation for none. It is necessary to examine the two
reasons on the anvil of logic.

This Court, over a period of four decades, has been
interpreting the expression "backward class" in Article
16(4)" to mean "socially and educationally backward" on
the mistaken assumption that the expression "any
backward class of citizens" in Article 16(4) means the
same thing as "socially and educationally backward
classes’ in Article 15(4).

Based on elaborate reasoning I have held in part B
of this judgment that the expression "any backward
class of citizens" in Article 16(4) cannot be confined to
Socially and educationally backward classes”. The
concept of “any backward class of citizens" in Article
16(4) is much wider than the "backward classes" defined
under Article 15(4). It is not correct to say that social
backwardness is an essential characteristic of the
"backward class’ under Article 16(4). The object of
Article 16(4), as held by me in part C of this judgment,
is to provide job-reservations for the backward sections
of those classes of citizens which are not adequately
represented in the State-services. In the context of
Article 16(4) the economic criterion is essentially
relevant. On the interpretation of Article 16(4) as
given by me in parts B and C of this judgment, social
backwardness is not the sine qua non for being a
"backward class" under Article 16(4).

Even if it is assumed that a backward class under
Article 16(4) means socially backward, any class of
citizens living belong poverty line would amply qualify
to be a ‘backward class’. Poverty has a direct nexus to
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social backwardness. It is an essential and dominant
characteristic of poverty. A rich belonging to backward
caste—depending upon his disposition-may be or may
notbesocially backward, buta poor Brahmin struggling
for his livelihood invariably suffers from social
backwardness. The reality of presentday life is that the
economic standards confer social status on individuals.
A poor person, howsoever honest, has no social status
around him whereas a rich smuggler moves in a high
society. No statistics can hide the fact that there are
millions of people, who belong to the socalled elite
castes, are as poor and often a great deal poorer than a
very large proportion of the backward classes. It is a
fallacy to think that a person, ' though earning
thousands of rupees or holding higher posts is still
backward simply because he happens to belong to a
particular caste or community whereas millions of
people living below poverty line are forward because
they were born in some other caste, or communities.
Poverty never discriminates, it chooses its victims from
all religions, castes and creeds. The pavement dwellers
and the slum dwellers, belonging to different castes and
religions, have a common thread ‘of poverty around
them. Are they not the backward classes envisaged
under Article 16(4)? Poverty binds them together as a
class. Classes of citizens living in chronic—cramping
poverty are per se socially backward. Poverty runs into .
generations. It may be a result of the social or economic
inequality of the past. During the British regime several
communities who fought the Britishers and those who
actively participated in the freedom struggle, were
deliberately kept below the poverty line. There are vast
areas in India, like Kalahandi in Orissa, which are
perennially poverty striken. By and large poverty in this
country is a historical factor. Looked from any angle it
is not possible to hold that the citizens of India who are
living under poverty conditions or below poverty line
are notsocially backward. It would be doing violence to
the object purpose and the language of Article 16(4) to
say that the poor of the country are not eligible for
job-reservations under the said Article.

Simply because the bulk of the population of this
country is poor and there may be a large number of
claimants for the reservedjobs that is no ground to deny
the poor their right under Article 16(4). Thi$ reasoning
will apply to the other backward classes with much
more force. Mandal has identified 52% of the population
as backward. Apart from that 22% are scheduled castes
and scheduled tribes. Those who are canvassing
reservations for 74% of the so called backward classes
have no basis whatsoever to say that 40% poor of the
country be denied the benefit of jobreservations. The
poor can be classified on the basis of income,
occupation, conditions of living such as slum dwellers,
pavement dwellers etc. and priorities worked out. They
can be operationally defined, categorised,



subcat€gorised and thereafter the backward sections
can be identified for the purposes of Article 16(4). It is
high time that we leave the dogmatic approach of
making reservation in public services on the basis of
caste as a symbol of social backwardness. We must
adopt a practical measure to confining it only to low
income groups of people having unremunerative
occupations whose talents and abilities are subdued
under the weight of poverty. I, therefore, hold that a
backward class for the purposes of Article 16(4) can be
identified solely on the basis of economic criteria.

J

This question has been examined by Brother Judges
and they have held that the reservations can be
provided by the Parliament, State Legislatures,
statutory rules as well as by way of Executive
Instructions issued by the Central Government and the
State Governments from time to time. The Executive
Instructions can be issued only when there are no
statutory provisions on the subject. Executive
Instructions van also be issued to supplement the
statutoryprovisions when those provisions are silenton
the subjectof reservations. These propositions of laware
unexceptionable and I reiteratethe same. I, however,
make it clear that any Executive Instruction [issued
under Atrticles 16(4), 73 or 162] providing reservations,

* which goes contrary to statutory provisions or the rules
under Article 309 or any other statutory rules, shall not
be operative to the extent it is contrary to the statutory
provisions/rules.

K

Legal aspects arising out of Article 16(4) have been
discussed and decided. Finally we have to examine the
process of identification of the backward classesand test
the same at the anvil of Article 16(4) as interpreted by
us. Mandal Commission was set up on January 1, 1979
under Article 340 to identify the classes for the purpose
of Article 16(4). The Commission identified 3743
backward castes and submitted its report on December
31, 1980. No action was taken on the Mandal Report by
the successive Governments for a decade. The Mandal
report was finally lifted from the Morgue by the
government of the day which accepted the report and
issued Memorandum dated August 13, 1990 providing
reservations for 3743 backward castes identified by the
Mandal Commission. Later on the successor
government amended the reservation - policy by the
Memorandum dated September 25, 1991. These
Memoranda have been reproduced in the judgements
proposed by brother Judges. Both the Memoranda are
based on the Mandal Report. The reservations
provided under the two Memoranda are to be extended
to 3743 castes identified by the Mandal Commission. It
is therefore, necessary to find out whether the backward
classes to which reservations under the Memoranda are
being extended, have been constitutionally and validly
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identified. I do not agree with the theory - apparently
without logic - that the Memoranda can be adjudicated
de-hors Mandal Report. Elaborate arguments were
addressed before us challenging the validity of Mandal
Report by M/s Palkhiwala, Venugopal, Shyamala
Pappu and other learned counsel appearing for the
petitioners. Agreeing with the learned counsel, I hold
that the identification of 3743 castes as the
"beneficiary-class’ for job reservations under Article
16(4), is wholly unconstitutional; invalid and cannot be
acted upon. My reasons for holding so are as under :-

(i) The term of reference require the Commission "to
determine the criteria for defining the socially and
educationally backward classes". -Assume that Mandal
has done so. The reference and the Mandal
Commission’s investigation is based on the legal fallacy
that the expression "backward class of citizens" means
the same thing as "socially and educationally backward
classes of citizens" in article 15(4). That-is why the
Commission was asked to identify socially and
educationally backward classes. We have held two
expressions in Article 16(4) and 15(4) do not mean the
same thing. The classes to be identified under article
16(4) cannot be confined only to social and educational
backwardness. The definition therein is much wider
and is not limited as under Article 15(4). It is thus,
evident that the identification of the "backward classes"
under Article 16(4) cannot be based only on the criteria
of social and educational backwardness. Other classes
which could have been identified on the basis of
occupation, economic standards, environments,
backward area residence, etc. etc. have been left out of
consideration. The identification done by Mandal is
thus violative of Article 16(4) and as such cannot be
sustained.

(ii) It has been held by me that the backward classes
for the purpose of Article 16(4) are the backward
sections of the classes who areinadequately represented
in the State-services. Admittedly, this exercise was not
done. Mandal identified the castes on the criteria of
social and educational backwardness.

(iii) The Terms of Reference further required the
Commission "to examine the desirability or otherwise
of making provision for the reservation of
appointments or tests......in pubic services". This most
vital part of the Terms of Reference was wholly ignored
by the Commission. Before making its
recommendations the Commission was bound, by the
Terms of Reference, to determine the desirability or
otherwise of such reservatiions. The Commission did
not at all investigate this essential part of the Terms of
Reference.

(iv) Mandal has not done any survey to find out as
to whether 3743 castes which accroding to him are the
backward classes, under article 16(4), had inadequate
representation in the State services. There is no



materiial on the record to show that 3743 castes
identified by Mandal are not adequately represented in
the State services. The condiition of inadequacy is a
condiition precedent under Article 16(4) of the
Constitution. This having not been established, the
identification of the so called "backward classes" is
wholly sintonstitutional and inoperative.

(v) Para 2.7 of the report indicates that the list of
backward castes was prepared from the following
sources:-

1. Socio-educational field survey;
2. Census report of 1961;

3. Personal knowledge gained through extensiive
touring and from the evidence;and

4. Lists of other backward classes notified by
various State Governments.

The so called "socio-educational field survey", was
an eye-wash. Only two villages and one urban block in
cach district of the country was taken into
consideration. According to the petitioners only .06%
of the total villages in the country were surveyed. Mr.
Venugopal relied on a chart showing the sources from
which the list of castes was prepared by the Mandal
Commission. The contents of chart were not disputed
before us by the Union of India. Mr. Venugopal pointed
out that out of 3743 castes only 406 were subjected to the
socio-eductional field survey. To be precise the chart
shows thatonly 10.85% castes were subjected to survey
and the remaining castes were picked up from other
sources. The Commission set up for the purposes of
identifying backward classes is under an obligation to
conduct comprehensiive survey. A backward class,
identified on thesole test of caste and that also with only
10.85% socio-educational survey, cannot be
constitutionally valid under Article 16(4).

Large number of castes were picked up by the
Mandal Commission from the state lists. It was
illustrated before us that out of 260 castes identified
from the Union Terriotory of Pondichery only 14 were
subjected to socio-educatiional survey. One was

identiified on personal assessment of the Commission.

and the remaining 245 castes were picked up from the
State list. These facts are not denied by the Union of
India in the affidavit filed in writ petititon 930/90.
Similarly large number of castes were taken from the
lists of other backward classes operating in the States.
It was wholly illegal for the Commission to adopt the
State lists withoutany investigation and survey. Itis not
disputed that no Commission was ever set-up in
Pondicherry to identify the backward classes. There is
nothing in the Mandal Report to show that the State lists
which were adopted were prepared as a result of any
survey, investigation or scrutiny~ Mandal Report in
paras 2.63 and 2.64 specfically states that Haryana,
Himachal Pradesh, Assam, Pondicherry, Rajasthan,
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Orissa, Meghalaya and Delhi have notified lists of Other
Backward Classes without their being any enquiry into
their conditions. In para 2.65 it is mentioned that
Andaman and Nicobar, Arunachal Pradesh,
Chandigarh, Dadra and Nagar Haveli, Goa, Daman and
Diu, Lakshadweep, Madhya Pradesh, Manipur,
Mizoram, Nagaland, Sikkim, Tripura and West Bengal
have never prepared a list of OBC’s. If the State lists
were to be declared as Other Backward Classes by the
Central Government then no Commission under Article
340 was required - an Administrator could do the job.
When 90% of the Castes selected were not subjected to
the socio-educational survey it is impermissible to treat
the said castes as backward classes.

1961 census was also taken as a source for preparing
the list of backward castes. There is nothing on the
record to show as to why Mandal relied on 1961 census
when the 1971 census was avaiilable. A statement filed
by Mr.Venugopal after examining the government
records shows that the castes were picked up from the
Kaka Kalekar Commission Report. In para 1.13 Mandal
condemns Kaka Kalekar’s Report, even otherwise the
said report was rejected by the Government of India in
1955 but still Mandaladopts castes from the said Report.

Itis thus, obvious that hardly any investigation was
done by the Mandal Commission to find out the
backward classes for the purposes of Article 16(4). A
collection of so called backward castes by a clerical-act
based on drawing-room investigation cannot be the
backward classes envisaged under article 16(4). If the
castes enlisted by Mandal are permitted to avail the
benefit of job-reservations, thereby depriving half the
country’s population of its right under Article 16(1) the
result would be nothing buta fraud on the Constitution.

(vi) The Mandal report virtually re-writes Article
16(4) by substituting caste for class. The caste has been
made the sole and exclusive test for determining the
backward classes. Every other test-economic or
non-economic has been wholly rejected . Para 1.21 of
Mandal report states "the substitution of caste by
economic tests will amount to ignoring the genesis of
social backwardness in the Indian society". Paras 11.5
and 11.25 of the Mandal report indicate that the caste
was taken as a collectivity for the purposes of
socio-educational survey. The "indicators" for
determining social and educational backwardness were
also applied to the castes alone. Every single piece of
evidence and other material adverted to by the
Commission was only for the purpose of determining
whether a caste was backward. There was no
investigation at all to find out whether a member or
family in the caste was backward. The "indicators"
invoked to determine backwardness were invariably
applied to the castes and not to the individuals. What
emerges is that in the first instance only a caste was
taken as a collectivity. Thereafter no individual or a



family of that caste was subjected to the "indicators".
Onty the Castes were tested through the "indicators" and
the resultobtained. Thus the Caste has been made the
sole, paramount, overriding and decisive factor. The
methodology based on caste alone is unconstitutional
asit v1olat(s Articles 16(2) and 16(4) of the Constitution
‘of Indla. ST

(vii) The Mandal report invents castés even for
n0n-HmdUS. The obsession with“castelsm_ and the
désu'e to“apply ‘the same yardstick to all Indians
elled’ the commiission to identify backward classes
'among ion-Hindus ‘also by ‘the éxclusive test of caste
(patas 12.11't6 12.18) regardless’ of the fact that caste is
anathema toChrlstamty Islam and' Sikhism. There are

various - other- denominations:and. religions in the.

countrydike Buddhist, Jains; Arya Samajis; Lingyats etc.

Who: do ‘hot believe in casteism. The net-result is:that

almost:25% :of ‘thé:population was' not taken into

‘considerationby ithe Mandal:Commission. Thé

approach:was antissecularand aga inst the basxc features
f the Cohstitution. ' ‘. e

(Vm) The Mandal Cormimission has estlmated the
populatlon of other backward classes in'the country as
52% . To ‘say the'least the exerciSe to reach the figure of
52%:is wholly imaginary . Itis inlthe réalm of conjecture.
Theconclusioniarrived at:in para’12.22 of-the Mandal
Report ito ‘the -effect that backward classes constitute
nearly 52% of the Indian populatiofr is:based -on: 1931
census..Itis wholly arbitrary to count the;population of
backward: classes in the country on the basis of census
which  took ‘place fifty ‘years before the: report was
submitted:, In order to reach the .conclusion of 52%
Mandal has added up. the population of scheduled
castes,: scheduled tnbes, non-Hindu communities
g(Mushms, Chrnstuans, Sikhs, Buddhlsts ]ams) and the

d’ Hx

_rd ‘Hmdu caste/groups) "whlch make
56 30% of the t tal populatlon, Mandal has assumed
‘ ual 't Y 0% (100 minus
.of, backward

an. lusoryA and wholly arbxtrary
LIt s pxty that half of the country is. bemg

and fanr-p]ay Mandal further assumed erroneous]y,
‘that relative populatlon growth of varlous communities
at the time of Mandal report was the same as at the time
of 1931 census. It is absurd to think that there was no
change in their population growth during the long
period of 50 years. Itis pertinent to observe that India of
1931 comprlsed of present India, Paklstan, Bangladesh
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Burma, and Sri Lanka and as such it would be wholly
erroneous to relate the caste-based population situation
of 1931 to that of 1980.- -

- (ix) According to Mandal Commission’s own
showing the materials before the Commission were
woefully inadequate. Essential data was non-existent.
"Hardly any State was able to give the desired
mformatlon"'(para 9.4). As regards representation of
OBC’s ingovernmentservices, the information received
by the Commission was "too sketchy and scrappy- for
any meaningful inference which may be valid for the
country as a whole" (para 9.14). "No State Government
could furnish figures regarding the level of literacy and
education amongst ‘othet.backward class" (para 9.30).
No lists of OBC’s-is' maintained by .the central
Government, nor. their particulars are separately
complied in Government Offices" (para.947) .

- Based on the reason' g ¢ and the conclusions reached
byﬂme in paras ‘A’ to 'K’ of the ]udgement Iorderand
direct.as under-, ap .o .

(1) ‘The 1dent1f1cat10n of 3743 castes asa “back
‘ward class"by-Mandal:Commission is constitu-
tionally invalid-and cannotbe-acted upon.+ i« -~

i(ii) Office Memorandum'dated" August 13,1990
issued by the Governinent of India is uncon- -
' st1tut10na1 non:est atid as such canriot be en— ’
Catforeed. o e P
(111) Para 2(i) of the Offlce Memorandum dated
September 25, 1991 ado tsthe means test. The
adoption of means tést by the Government of
‘Thdia'in principle is ‘upheld. “Since para 2(i) is
~ applicable to the 3743 castes 1dent1fled by 'the -
“Mandal Comiiiission”the said para shall not
operate till the tlme)’backward classes" for the
purposes of Article 16(4) are identified by the
i Government of India i accordarice with the
law laid-down in this judgement:

oL (1v) ‘Pata 2(ii) of the Office Memorandum dated :
" Septettiber 25, 1991 tiphéld. Since this para'is ™
 intégral part 6f the‘two Memoranda dated -
August13 1990 and 'Séptembet 25,1991, it can-
ot opérate indépendently. T, however, hold
that'the Goverhifiéht of Intia tan make reser~:
solely based on eéonomuc crlterglon by

S ‘sépdtate orde‘r e

The writ’ petltnon and alI connected matters are
dlsposed ofin the above terms wrth no order as to costs,

(KULDIP SINGH)
' New Delhi
November 16,1992,




IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL ]UR_ISDICTION
Writ Petition (Civil) No. 930 of 1990
With
WP (C)Nos‘ 97/91, 943/90 965/90, 965/90, 958/90, 954/90 971/90, 972/90, 949/90, 986/90, 1079/90, 1106/90, 1158/90,
1071/90, 1069/90 1077/90, 1119/90 105,3/90 1102/90 1120/90 1112/90 1276/90 1148/90 1105/90 974/90, (1114/89,987/90
1061/90 1064/90, 1101/90, 1115/90, 1116/90 1117/90, 1123/90 1124/90 1126/90 1130/90 1141/90 1307/90, T.C. (C) Nos,

27/90, 28-31/90 32-33/90, 34-35/90,:65/90,1/91, W.P. (C) Nos. 1081/90 343/91,1362/90, 1094/91 1087/90, 1128/90, 28/91,
3/91, & W.P.(C) No. 11/92, 111/92, 261/92. ;

Indra Sawhney Etc. Etc. ... Petitioners
Versus
Union of India & Ors: Etc. Etc' ..... Respondents
JUDGMENT

.The; amended Office Memorandum dated 25th
September, 1991 provides;s- -

THOMME! :L

'i;é‘;-‘ chdllenge * O.M. No.
T) datéd 13th Augus_t 1990 as

v --"._‘.E‘::tic~oao--d¢u-' ...... Liiono'-’un’- -----------------------------------------
2(i) Within the 27% of the vacancnes in civil
posts: and. services :under .the :Government of
- India. reserved . for BCs; pxeference shall be
given. tofCandl,‘ S -belongmg 0. the poorer :
sections.of the SEBCs; Incase sufﬁcmntnumber
_of such. candidates . ot available, unfilled

vacancies: shall be, ﬁlled by the other- SEBC"
‘candidates.
(ii):10% -of the vacancies-in-civil*posts and
setvices under the GoverninentofIndia shall be
teserved for other economically backward
sectiofis-of-the people who are not covered by
aniy’ of‘the ex1stmg schemes of reservation:

_(m) THe criteria for determmmg the poorer
- sel "_;of the SEBCé or thé other economically

iV
setvicestnder the Government of indla ,shall be -
reserved for SEBC. '

L(ii); The.. aforesald reservation:shall apply. to
vaca ncies to be filled by direct recrusxtmeng“

(iii) Candidates belongmg to SEBC recruited on

. . thebasis:of metitin an open competition onthe
same ‘standard ‘préscribed for ‘the general

-candidates shallnot be adjusted: agamst the

resérvation quota of 27%

back ard sections of the people who are not
covered by any of the existing schemes of
reservatlons aré'being issued separately.

. 14
........ \.,.,..-_n....u..-.ﬁ.g-o,;.i....n-auu..-mn.n..-.--_--u’.......n..... .

(i%) The SEBC would comprisein the fnrst phase
the castes and communities which are comnion
to both the list in the report of the Mandal
Commlssmn and the Stite Governments’ Tists.
A Tlist of such caste/communities is bemg
‘ lssued Sepa rately

The reservation postulated in these orders for the
sociallyand educationally backward classes and also for
the economically backward sections of the people in the
Central Government services to the extent of 27% and
10% respectively is in addition to the reservation
already made for the Scheduled Castes and the,,
Scheduled Tribes to the extent of 22.5%.




These o¢rders are made pursuant to the Report
submitted by the Backward Classes Commission
appomted by the President of India under Article 340 of
the Constitution. This Report is generally known by the
name of theChairman of the Commission, the Late B.P.
Mandal. The petitioners submit that the Report leading
to the im pugned Government Orders is not based on
any scienftific or objective study of backwardness in the
country, and any attempt to make reservation on the
basls of the data slipplied It thé Repott I¢ Irrational,
unconstitullonal and invalid, They say that the Report
is conceived In caste prejudices and motivated by caste

_hatred. The Repott does not address itself to a proper
identifica tion of true backwardness for the redressal of
which the Constitution permits reservation by quota for
the- backwvard classes of citizens to the exclusion of all
other persons. On the other hand, the sole criterion on
thé basis of which backwardness is purportedly
ldentlﬁed is caste and nothing but caste. Any order
'resultmgkm reservatlon or other affirmative action on
the basis of the wrong conclusions drawn by the
Commission is bound to be the very antithesis of
equality. '

The respondents, supporting the impugned
Government otdérs; contend that- the -Conistitution
guarantees hberty, equality and’ fraternity for all classes
of peop]e 1rrespect|ve of their religion, commumty,
casté ‘occupation, residence or the like. Every citizen is
entltled to: equal opportumtles “For: centumes, large
sections of out ‘countrymen 'have beeit discriminated
against On accoutit of ‘their birth. As a result of such
inequity; they have been steeped in poverty, ignorance
and squialor: To dlleviate their misery and elevate them
top: of cquallty with the more fortunate, affluent
and enflghtened sections of our countrymen, the
Foungimg Fathers of the Constitution madé special
provisions for their.uplift. These provisions are meant
to protect the truly backward people of this country,
namely,, members.-of the Scheduled Castes and the
Scheduled  Tribes and. other. backward classes. They
contend that. the Mandal Report is a: scientific: and
setious study rahonally addressed to the problem of
backwardness by identifying i it where it is most acutely
felt and loudly present, namely, amongst the lowest of
the lowly citizens of this country. Those are the
members of the low castes as tradltlonally recognised
and identified by the State and Central Governments.
The various classes of people belonging to such castes
are identified as socially, educationally and
economically backward and it is in respect of those
people that the Government have made the impugned
reservatxons

The "indicatots’ or“criteria’ adopted in the Mandal
Report dte broadly grou ped as social, educational and
economic on the basis of castes/classes. The
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commissivn has identificd classes with castes and
backwardness with particular castes. Castes which are
socially, educationally and economically backward are
characterised as backward classes entitled to the benefit
of reservation. Persons are grouped on the basis of caste
either because they are members of it by reason of their
being Hindus or because they were members of it in the
past prior to their conversion to other religions.
Identification of backwardness is thus made with
teferefice to the preseat or past caste affillations of the
people. The Report says:-

"12.4. In fact, caste being the basic unit of social
organisation of Hindu Society, castes are the only
readily and clearly recogmzable and persistent
collectivities’ "'

’12.6. . . . the Commission has also applied some
other tests like stigmas of low occupation, criminality,
nomads, beggary and untouchability to 1dent1fy social
backwatdness. Inadeqiiate representation in public
services was taken as another important test”.

In regard to non-Hindus, the Report says:-

#712.11 There is nodoubt that social and educational
backwardness among non-Hindu communities is more
or less of the same order as among Hindu communities.
Though caste systemis. pecullar to Hindu society yet, in .
actual. praqtlce, it also pervades the ‘non- Hmdu,.
commumtles in India in varying degrees . ... evenafter -
convers1on, the ex-Hmdus carried with them their
deeply 1pgramed ideas of social hierarchy and

”

stratlﬁcytlon -

"12.14. . . .even aftef conversion the lower castes
converts were contmued to be treated as Harijans by all
sections of the society ...

’’12.18. .., .the Commission has evolved the
followmg rough and ready criteria. for 1dent1fymg
non-Hindu OBCs:-

(i) All untouchables converted to any non-Hindu
religion; and

(ii) .Such occupational communities which are .
known by the name of their traditional hereditary
occupanon and whose Hindu counterparts have been
included in the list of Hindu OBCs. (Examples : Dhobi,
Teli, Dheemar, Nai, Gujar, Kumhar, Lohar, Darjj,
Badhai, etc.)”.

The Report has thus treated all persons who belong,
or who had once belonged, to what had been regarded
as untouchable or other traditionally backward castes
or communities or who belong to certain low
occupations as socially, educationally and economically
backward.



. The Pparticulars of the Mandal Report and other
material rdied on by the Government in making the
lmpugned orders do not directly arise for our

sideration at this juncture as this Bench has been
constitu ted to examine the concept of equality of
opffortu nlty in matters of public emp]oyment, as
enshtified in Article 16 and other provisions of the
Consiitirtions, ’ and settle the.Jegal position relating to
reservatiot’ and thus lay down the guidelines by which
the validity and the reasonableness of Government
Ordersoneservation can be tested inappropriate cases.

. The ‘C‘_oncep'_'t ,,ot:' Reseryation:

2 r

The fundamental question is, what is the raison

d’etre of res tvation and what are_its limits. The
ermits the State to adopt such afflrmatlve,.

Conshtutlon
§e§ms necessary., to uphft ‘the backward

seats, in. p]aces flearmng and pubhc serv;ces in favour .
‘ f'\eduled Castes and the Scheduled Tribes and

of. the_ §

the‘ excluswn of all others,

der have rnade reservaugn by settlng as1de quotas in
Government services excluswely for backward zlasses
" of candidates. - A O

Referring-:to the:concept of:equa]ityv of opportunity
in-public-employment, as embodied:in Article10 of the
draft Constitution,:whizh finally.emerged-as-Article 16
of the Constitution,and the-conflicting claims of various
communities.. for. . representation’ in-: public
-administration, Rr:;: Ambedkar- emphatically declared
that reservation should be:confined to ‘a- minority -of
seats’,
destroyed In view of its great lmportance, the full text
of his' Speech ‘delivered in the Cofistituent Assémbly on

the poirit is: ap yended to this ]udgment ‘Biit T'shall now -

read a few passages fromit. Dr, Ambedkar stated

flrstly that there shall be equahty of-’

3 opportumty, :secondly that .thené’ shail ‘be.-

reservations:in.favour of certain-commur

which have not so far.had'a proper loo 0. -

to say-into the-administration. ..., Supposmg,~ :
_for-instance, we were to concede in.:fill-the
- demand -of those communities who: have .not
beenso far:employed in the public services to
the-fullest extent, what would really happenis,
we -shall be: completely destroying -the first
- proposition upon which. we are -all agreed,
wnamely, that there shall be an- equality of
opportunity. ... . . Therefore, the seatsi to be

lest the. ;very:concept. of equality-should- be-
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 to levels of équality with the rest of .
he backward classes of c1t§zgns have ‘
e ed access to Govemment serv1ces'r.

 of merlts ‘;;The impugned Government .

reserved, if the reservation is to be consistent
withsub-clause (1) of Article 10, must be confined
to a minority of seats. It is then only that the first
‘principle could find its place in the Constitution
and effective in operation. . . . . . we have to
safeguard two things, namely, the principle of -
equality of opportunity and at-the same time
satisfy the demand of communities which have
not had so far representation in the State.....”:

* Constituent Assembly Debates, Col. 7, pp. 701- 702
(1948 -49), )

(emphasis supplied)

‘These words embody the raison d’etre of'
reservationand its limitations. Reservation is one of the -
measures-adopted by the Constitution to remedy the'
continuing evil effects of prior mequmes stemming!
from discriminatory practlces against various classes of .
people which-have resulted in their social, eduicational
and economicbackwardness; Reservation is meant to be::
addressed to ‘the: present ‘social, .educational and:
economic.backwardness cause by purposeful societal "
discrimination. To attack the continuing ill effects and -
perpétuation of such injustice, the Constitution permits-
and..empowers the State to adopt corrective devices -
evenwhen they have dlscnmlnatory and exclusnonary?'-?
effects.. Any such measure, in:so far-as one group-is:-
preferred ‘to:the exclusion of -another, must riecessarily’ .
be: nartowly tailored to the achievement of: the :
fundamental conshtuhonal goal SIS

What the Constxtutlon permits is the adoptlon ofi""f
suntable and -appropriate remedial measures to cortect”
the continuing evil effects of prior discrimination.
Ovet-inclusiveness in such measures by unduly7
widening:the net of reservation to unjustifiably protect:
the illdeserved at the expense of the others would résult

- invidious -discrimination offending the
Constltutlonal objective. Benign classification for -
affirthative action by reservation must stay ‘strictly’
withinthe narrow bounds of remedlalactlons Anysuch -
programme must be consistent:with the fundamental-
objective of equallty Classes of people saddled with
disabilities rooted in history of purposeful unequal
treatment and mnsequently relegated: to social,
educational, economic and politicdl powerlessness"
particularly qualify to demand the extraordinary and :
specnal protechon of reservation.

Reservahon is meant to remedy the handicap of
prior'disctimination impeding the access of classes of
people to.public administration. It is for the State to
determine whether the evil effects of inequities
stemming from prior discrimination against classes of:
people have resulted in their being reduced to positions
of backwardness and consequent under representatioi-



in public addministration. Reservation is a remedy or a
cure for the lll effects of historical discrimination.

- While affirmative action programmes by
‘preferential treatment short of reservation in favour of
‘disadvantaged classes of citizens may be justified as
‘benign redressal measures based on valid classification,
the more. pusitive affirmative action adopting
teservation by:quota or other ‘set aside’ measures or
goals In favotir' of certain classes of citizens to the
exclusion of othets must be natrowly tallored and
strictly add resséd to the problem which is sought to be
remedied by the Constitution. Any such action by the
State must necessarlly be subjected to periodic
administrative review by specially. constituted
_authormes $0 as to guarantee that such policies and
ctions are applied. correctly and strictly to permitted
' ;tlonalends

Reservatlon 1s "ot anend in 1tself It-i$ a means to
«achreve equality. The policy of reservation adopted to
“achieve thatend must, therefore, be consistent with the
objective in view. Reservation must not outlast its
constitutional' object and must not allow -a vested
.intefest-to develop and perpetuate itself. There -will be
no need for reservation or preferential treatment once
equality is achieved. Achievement and preservation of
‘equallty for all classes of people, irrespective of their

52

lblrth',;-c'reedy faithor language is one of the nioble ends

‘reservatlon founded on benign dlscrlmmatlon, and
justifiably adopted to achieve the constitutional
‘mandate of. equahty, must necessarlly be a transient
passage to that end: It'is temporary in concept, limited

in duration, conditional in application and. specific in -

ohject.. Reservation must contain within.itself the seeds
of its termination. Any attempt to perpetuate
_rese_ ation .and; upset the constitutional mandate: of
: qgallty is destructive of liberty and fraternity and all
t%é “basic. values ‘enshrined in the Constitution. A
balance has,to be maintained between the: competing
values and therival claims and interests so as to.achieve
equahty and freedom forall.

The makers of the Constitution were fully conscious
of the unfortunate position of the Scheduled Castes.and
»the Scheduled Tribes. To them .equality, liberty and
fraternity afe but a.dream ; an ideal guaranteed by the
law, butfar too dlstant to reach far too illusory to.touch.
These backward people and others in like positions of
helplessness are the.favoured. children of the
Constitution, It .is for them that ameliorative and
remedial measures are adopted to achieve the end of
equality. To permit those who are not intended to:be so
specially -protected to compete for reservation is to
dilute the protection and defeat the very constitutional
aimas . oo '

The victims of prior injustice are the special
favourites of the laws. Their plight is a shameful scaron
the national conscience. It is a constitutional command
that prompt measures are adopted by the State for the
promotion of these unfortunate classes of people
specially to positions of comparative enlightenment,
culture, knowledge, influence, affluenceand prestigeso
as-to place them on levels of equality with the more
fortunate of out countrymen.

Reser-vation mustone day become unnecessaryand
a relic of an unfortunate past. Every such action must be
a transient self-liquidating programme. That s the hope
and dream cherished by the Constitution Makers and
thatis the end to which the State has to address itself in
making special ‘provisions for the chosen classes of
people for special constitutional protection, so that
’persons will be regarded as - persons, and
discrimination of the type we address today will be an’
ugly feature of history that is instructive but that is
behind us” ;. Per Justice. T. Marshall,. Regents of the
University of Caltforma vs. Alan Bakke. 438 US 265, 57 L
Ed. 2d 750. See also H. Earl Fullilove vs. Philip M.
Klutznick, 448 US 448, 65 L Ed. 2d 902; Metro Broadéasting,
Inc. vs. Federal Conimunications Commission, 58 LW. 5053
(Decided on 27.6.1990); Oliver Brown: vs.. Board of
Education of Topeka, 347 US 483,98 L Ed, 2d 873 ; City of
Richmorid vs. J.A. Croson Co., 488 US 469; Wendy Wygant
Vs. ]ackson Board of Educatxon, 476 us 267 90 L. Ed. 2d 260.

Reservatlon under the Consht_uhon.

"The Constitution seeks. to secure:to all its citizens
Justice, Liberty; Equality and Fraternity. These are the
basic:pillars on which-the'grand concept of India as a
Sovereign Socialist Secular Democratic Republic rests.
This splendor that is India rests on these magnificent
concepts,:each of which; supporting the other, upholds
the dignity and freedom of the individual and secures
the integrity and unity of the nation:

Equality is one of the magnificent cornerstones of
Indian democracy : Smt. Indira Nehru Gandhi vs. Shri Raj
Narain. (1976) 2 SCR 347, 659 ; Minerva Mills Ltd. & Ors.
vs. Union of India & Ors., (1981) 1 SCR 206, 241 ; Waman
Rao & Ors. Vs, Union of India & Ors., (1981) 2 SCR 1, 19.
Atticles 14, 15 and 16 embody facets of the many-sided
grandetir of equality : The General Mandger, Southern
Railivay vs. Rangachari, (1962) 2 SCR 586, 597 ; State of
Kerala & Any.vs. N.M. Thonias & Ors., (1976) 1 SCR 906,
956. Article 14 prohibits the State from denying to any
person within the territory of India equality before the
law or the eéqual protection of the laws. All persons in
like circumstances must be treated equally. Equality is
between equals. Itis parity of treatment under parity of
conditions. The Constitution permits valid classification
founded on -an intelligible differentia distinguishing
persons or things grouped together from others left out



of the group. And such differentia must have a rational
relatiofto the object sought to be achieved by the law :
State Of Kerala & Anr. vs. N.M. Thomas & Ors., (1976) 1
SCR 906, See also Shri Ram Krishna Dalmia vs. Shrt ]ustzce
S.R. Tendolkar & Ors., (1959) SCR 279.

A My State action distinguishing classes of persons
is liable to be condemned as invidious and
uncomstitutional unless ]usnﬂed -as. a bemgn
classification rationally addressed to the legitimate aim
of qualitative and ‘relative equality by means of
affirmative action programmes of protective measures
with. @ view to uplifting identified .disadvantaged
groups. All such- measures. must bear a reasonable
proportion between. their aim- and the means adopted
and must terminate on accompllshment of their object.
Any legitimate affirmative. action rationally and
reasonably administered is an aid to the atta mment of
equal;ty :

S In the words of Judge Tanka of International Court
of ]ustlce . LT

..'~.‘,:The*prin‘c»~iple--is 'tha‘tfwhat.is ‘equaliis to bei
treated -equally and what is different is to be
treated-differently, namely -ﬁfoﬁbffjon‘atély'»to
the factual difference. This is ‘what was
indicated by Aristotle as ]ustztza commutatwa and
]ushtxa distributiva”, - cwo

ghe pnnc1ple of equality before the law does.

not inean the absolute equahty, namely equal

treatment of men without regard to individual,

- conckete’ circumstances, but it means the

relative equality, namely the'principle to treat

equally-whatare equal and unequally what are
unequal” o

..To “treat. unequal matters dnfferently
accordmg to their mequallty lS ‘riot only

"’

permltted but required........".

South West A fr:ca Cases (Second Phase), ICJ Rep
p.6,305-6 .

. Whnle Arucle 14 prohlblts the State from denymg
equallty to.any person, Articles 15 and 16.are specially
concerned with citizens. Article 15(1) prohibits the State
from disariminating againstany citizen ongraunds only
of religion, race, caste, sex; place of birth or any of them.
Clause (4) of Article 15 provides that despite the
prohnbltlon contained in. Article 29(2) against denial of
admissiontoany citizen into any educationalinstitution
maintained or aided by the State on grounds only of
religion, race, caste, language or any of them, the State
is nevertheless free to make ‘any special provision for
the advancement of any socially and educationally
backward classes of citizens or for the Sched uled Castes
and the Scheduled Tribes’.
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These provisions of Article 15 have been construed
by this Courtin a number of decisions. It is no longer in
doubt that, in order to receive, the protection of clause
(4), the classes of people in favour of whom special
provisions are made should necessarily be both socially
and educationally backward (and not either socially.or
educationally backward) or should have been notified
by. the President as the Scheduled Castes or the
Scheduled Tribes iinterms of Article 341 or 342, M.R. .
Balaji & Ors. vs. State of M—ysore, 1963 Supp. (1) SCR 439.

" Apart from the Schiduled Castes and the Sched uled '
Tribes to whom the specxal provisions, once notlﬁed by
the President under Articles 341 and 342, undoubtedly
apply, the other ’backward classes’ of c1t|zens to whom
the special provisions can be extended are not merely
backward but are socxally and educatlonally S0
backward as to comparable to the Sched uled Castes and
Balaji & Ors. vs. State of Mysore, (1963) Supp- 1 SCR 439
at 458 -

..the Backward ‘Classes for’ whose
1mprovement special- provision - is"
contemplated by art. 15(4) are in: the matter of
their backwardness comparable to Scheduled: :
‘Castes-and Scheduled Tribes".

See also KumariK.S: ]ayasree &Anr VS, Stateof Kerala
& Anr., (1977) 1 SCR 1944, 198 ]anakx Prasad quxmoo &
Ors. vs. State of Jammu & Kashmir & Ors., (1973) 3.SCR
236, 252 ; State of Uttar Pradesh.vs. Pradip. Tandon &Ors,
(1975) 2 SCR.761,:766 ; State of Kerala & Anr. vs. N.M.
Thomas. & Ors., (1976) 1 SCR 906, 997 State of Andhra
Pradesh & Anr. vs, P. Sagar, (1968) 3 SCR 595, 600 K.
Vasanth Kumar& Anr. vs. Stateof Karnataka, (1985)Suppl
1 SCR 352, 376.

Inthe Constituent Assembly during the dISCUSSlOl\S
on draft 10 (Article 16), several members belongmg to
the Scheduled Castes or'the'Scheduled Tribes expressed
serious apprehensnon that theé expressioh “backward’
was not precise and large sections of people whodid not -
belong to the Scheduled Castes or the Scheduled Trlbes
are likely to claim the benefit of reservation at the
expenses of the truly backward classes of people, ’I‘hey :
sought clatification that the expressxon‘ 'backward’
applied only to the scheduléd Castés and the S¢heduled
Tribes. (See B. Shiva Rao, Thé Framing of India's
Constitution-A Study, (1968) pp. 198-199). KM Munshl,
in his reply to this crlticxsm, pomted out '

..... What we want to secure by this clause are: -
two things. In the fundamental right in the first: .
clause we want to achieve the highest efficiency

in the services of the. State-highest efficiericy.:.
which would enable the services -to.function -
effectnvely and promptly. At the.:same time, in -
view of the conditions in our country prevallmg;



inseveral provinces, we want to see that
backward classes, classes who are really backward,
-should be givenscope in the State services ; for
it is realised that State services give a status and
an opportunity to serve the country, and this
opportinity should be extended to every
“community, even among the backward people.
That'being so, we have to find out some:generic
term and the word ‘backward class” was the
best possible term. When it is read with article
301itis perfectly clear that the word "backward’
SlgnlfleS that ¢lass of people: does not matter
N whetheryou call them untouchables, belonging
! fhls community or that, a class of people who
ré 50 biack _md that special protectzonzs requtredln ;
the iqes and I see no reason ‘why' any
ber should be apprehensnve of regard to

iemphaﬁxg is; supphed) o
. Constituent Assembly Debates, Vol 7, (1948-49),
Pp- 697

"Dr. Ambedkar in his.general reply to the debate on
the pomt stated thus

. If honourable Members\understand thls
posntlon that we have to safeguard two things,
namely, the pr‘mcxple of equality of opportunity
«and ‘at'the same time satisfy the demand of
coffivtinities  which have not had''so far
representation in the state, then, Tam sure they -
will .agree that unless you use some such
quallfymg phrase as 'backward” the exceptios
made'in favour of reservation will ultimately eat up
thewrule altogether Nothing of the rule ‘will
remain.

(emphasxs supphed)

-Constztuent ‘Assembly Debates, Vol. 7, (1948 49),
p-702.

The'. Presndent of India 1ssued the ' Constitution
(Scheduled ‘Castes) Order, 1950 relating to the states,
and. the Constitution (Scheduled. Castes) ‘Union
Territories Order, 1951 relating to-the Union Temtones
Péara (2) of the 1950 Order speaks of ‘castes, races or
téibes which are to be deemed Scheduled Castes in the
territories of the States mentioned in the Order”. Para
(3) of the Order (as amended by Act 108 of 1976 w.e.f.
27.7.1977) provides "notw1thstandmg anything
contained in para (2), no person professing. a religion
different-from-the Hindu, the Sikh or the Buddhist
religion: shall be.deemed- to. be.a member of the
Sched uled:- Castes"; See Manual of Election Law, Vol. 1
(1991), py a1}
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The 1950 Order of the President (as amended)
shows that in the territories of the states mentioned in
the Order no person who is not a Hindu or a Sikh or a
Buddhist can be regarded as a member of the Scheduled
Castes. Article 15(4) speaks of “socially and
educationally backward classes of citizens’ and ‘the
Scheduled Castes and the Scheduled Tribes’ while
Article 16(4) speaks only of ‘any backward class of
citizens’. The 'backward class’ mentioned in Article
16(4) is a synonym for the classes mentioned in Article
15(4) ; M.R. Balaji (supra) ; Janki Prasad Parimoo & Ors.
(supra). These two provnsmns read with the President’s
Ordérof1950(as amended in 1976) show that the benefit
of*Article 15(4) and Article 16(4) extends to the

~-Scheduled Castes (whichexpression is confined to those

professing the Hindu, the Sikh or the Buddhist religion)

and the Scheduled Tribe as well as the backward classes

of ‘citizens who must necessatily be such backward
classes of citizens who would have, but for their not
professing the Hindu, the Sikh or the Buddhist religion,
qualified to be notified as: members of the Scheduléd
castes. This means, all those depressed classes of citizens
who suffered the odium and isolation of untouchability
prior to their conversion to other religions and whose
backwardness continued despite their conversion come
within the expression ‘backward classes. of citizens’ in
Articles 15(4) and 16(4). Untouchability is a humiliating
and shameful malady caused by deep-rooted prejudice
which does not disappear with the change of faith. To
say that 1t does would imply that faith is the ultimate
cause of untouchablllty This is of course, not true. If
backwardness caused by historical dlscrtmmahon and
its consequential disadvantages are. the reasons for
reservation, the Constitution mandates that all
backward classes of citizens, who are the victims of the
continuing ill effects of prior discrimination, whatever

~ be their faith or rellglon, or whether or not they profess

any rehglon, receive the same benefxts which are
accorded to the Scheduled Castes and the Scheduled
Tribes. Backward class is compdsed of | persons whose
backwardness is in degree and nature comparable to
that of the scheduled Castes and the Scheduled Tribes,
whatever be their religion. There.can be no doubt about
the identity of the scheduled Castes and the Scheduled
Tribes. Nor can there be any-doubt about the identity of
backward classes otherthan the Scheduled Castes and
the Scheduled Tribes, if this identifying chatacteristic;
bearing the stamp of prior disctimination and its
continuing ill effects, is borne in mind. M.R. Balaji & Ors.
vs. State of Mysore, (1963) Supp. 1 SCR'439, 458 ; State of
Uttar Pradesh vs. Pradip Tandon & Ors, (1975) 2 SCR 761,
766 .;-Janki Prasad Parimoo & Ors. vs. State of Jammu &
Kashmir & Ors. (1973) 3 SCR 236, 252.

3

o "':"l"hé.f%] ‘Order rclatmg to t’he Union Temtohes, howeVer, regards only persons professmg ‘Hindu or Sikh religion as merhibers

of thé:Seh ed uleéd- -Caste, and does not include' those professing Buddhist or any othe’ religion.



W hat is sought to be identified is not caste, religion
and ithe like, but'social and educational backwardness,
genera“y menifested by disabilities such as illiteracy,
humilfaling isolation, poverty, physical and mental
degenention, incurable diseases, etc. lemg in abject
poverty and squalor, engaged in demeaning
occupatlons to keep body and soul together, and benefit
of sanitition, medical aid and other ‘facilities; these
unfortunate classes of citizens bearing the badges of
historical discrimination and ‘naked ‘exploitation are
generally traceable in the midstof thelowest of the low
classes euphemistically described as Harijans and in fact
treated ‘as untouchables; To dehy them the
constitutional protection of reservation solely by reason
of change: of fdith or'religion is to: endanger the very
cohcept of secularlsm and the ralson d etre of
reservation.. : : : :

3

No Class of. cmzens can be classnﬁed as: backward
solely by reason of religion; race; caste, sex, descent,
place of birth, residence or- any of them, But any one or
all'of these factors mentioned in artlcle 115(1) or. Article
16(2)canbetakeninto account along with: other relevant
factors inidentifying classes of citizens who are socially
and. efiucattonally backward; What'is significant.is that
such:identification should.not. be made solely with
reference jto ithe criteria specified .in Article 15(1) or
Artlcle 16(2), but. with; reference: to the sacial and

»backwardness of, classes of. citizens.
words ’ soc1ally and educatlonally
of citizens” appearing in Article 15(4),

stated:in’ State of Uttar, Pradesh vs. Pradip
80rs (1975) 2 SCR 761 at 767 :

Tandon-:

_ The expressnon classes of c:tlzens indicates a_
‘homogen eous: section of the people who are
grouped together because of certain likeliness
and common traits and who are identifiable by
some common attributes. The homogeneity of
the class of citizens is social and educational
bac_kwardness. Neither caste nor relngmn nor
place of birth willibe the" ‘ufiforth élemenit of
commop attrlb_ @to make them a class of
cntlzens ' e

T L
It-may, however, be true. that backwardness is
assocnated specially with people of a particular religion
~orraceoreaste.or: place ofbirthoor.residence orany other
category mentioned i Article 15(1) or-Article 16(2). In
that.everit, any one or more of such criteria, along with
other relevant:factors, may be taken into considération
to reach thé conclusion as to social and ‘educational
backwardness. Hard and primitive living conditions in
remote and inaccessible areas, where the inhabitants
have neither the means of livelihood nor facilities for
education, health service or other civic amenities; are
. some such relevant.critetia. Janki Prasad Parimoo & Ots.
vs. State of Jammi & Kashmir & Ors., (1973) 3 SCR 236,

o
a

259 ; State of Andhra Pradesh & Anr. vs. P. Sagar, (1968) 3
SCR 595, 600.

The city slum dwellers, the inhabitants of the
pavements, afflicted and disfigured in many cases:by
diseases like leprosy, caught in the vicious grip of
grinding penury, and making a meagre living by
begging besides the towering mansions of affluence,
transcend all bamers of religion, caste, race, etc. in their
degradation, suffering and humiliation. They are the
living monument of backwardness and a shameful
reminder of our national indifference, a cruel _betrayal
of what the preamble to the Constitution proclaims, No
matter what caste or religion they may claim, their
present plight of animal like existence, living on crumbs
picked from garbage cans or coins flung from moving
cars—a common painful sight in our metropolls—entltles
them to every kind of affirmative .action to redeem
themselves from the. iinequities of past and continuilig
discrimination. Rehabilitation and resettlementof these

,unfortunate victims of soc1eta1 mdlfference and

Governmental neglect and appropriate and urgent
measures for State aided health care, educatmn and
special technical trammg for their’ ‘progeny witha view
to their employment in publlc services are the primary
responsibility of a welfare State. These are the classes of

people specially chosen by the law for prompt and

effective affirmative actlon, not by reason of thexr caste

themis a dommantor much lessan mdnspensable factor.,
What is of ultlmate rélevance is the social and
ediucational backwardness of a class of citizens,
whatever be their caste, religion; etc. '

Identification cof the backward classes for: thé
purpose of reservation must be with reference to-their
social and educational backwardness resulting from the
continuing ill effects of prior discrimination or
exploitation ; and not\solely with reference:toany one
or more of the prohibited criteria mentioned in Article
15(1) or Article 16(2), although any one or more of such
criteria may. have bepn the ultimate cause of such
discriminationorexplditationand the resultant poverty
and backwardness. ?AS stated by this Court ifi"R.
Chitralekha & Anr. vs. State ofMysore&Ors (1964) 6 SCR
368at 388 :

the _expression ‘classes’ is not synomous
wnth castes .......caste may have some relevance,
but it cannot be either the sole or the dominant
criterion for ascertaining the class to which he
or they belong”.

What is sought to be identified for the purpose of
Article 15(4) or Article 16(4) is a socially and



educatiomlly backward class of citizens. A class means
"a homogeneous section of the people grouped together
because 9fcertain likeliness or common traits, and who
are identifiable by some common attributes’. Triloki
Nath & Anr. vs, State of Jammu & Kashmir & Ors., (1969)
1 SCR 103,105. They must be a class of people held
together by the common link of backwardness and
consequential disabilities. What binds them together is
their socialand educational backwardness, and notany
one of the prohibited factors like religion, race or caste.
What' chains them, what incapacitates them, what
distinguishes them, what qualifies them for favoured
treatmentof the law isttheir backward ness : theirbadges
of poverty, disease, misery, 1gnorance and humiliation.

Itis concé€ivable-that the eritire casteis 4 backward class.

In that evént, they form a class-of people for the s pecial
protectlon of Articles 15(4) and 16(4), ‘hot by teason of
theéir caste; which is merely incidental, but by reason of
their social and educationdl backwardneéss which is
idérntified to be the result of prior or continuing
discrimination and its ill effects and which is
cotitparable ‘to that of the Scheduled Castes and the
Scheduled Tribes. It is also conceivable that-a class of
people may bé identified as backward without regard
to théir caste, provided backwardness of the nature and
degree mentioned above binds them as a class: M.R,

Balaji (sujpra) at pp. 458, 474; Minor P. Rajendian vs. State
of Mddris & Ors.(1968) 2SCR 786; State of Aridhra, Pradesh
&'Any, vs, P; Sagar. (1968) 3 SCR 595 ; A. Peeviakaruppan.

ete.vs: StateofTamxI Nadu & Ors.,(1971) 2 SCR430 ; State
of'Andhra Pradesh-& Ors. vs. U.S.V. Balram Ltc., (1972) 3
SCR 247,.280, 285 Triloki Nath 8Anr vs. State of Jammu
& Kashmir & Ors. (1969) 1 SCR 103; State-of Uttar Pradesh
vs. Pradip Tandon & Ors., (1975) 2 SCR 761 ; Kumari K.S.

Iayasree & Anr. vs. State of Kerala & Anr., (1977)1 SCR 194

» Akhil Bhartxya Soshit Karamchari Sangh (Railway) vs.
Umon of India & Ors., (1981) 2 SCR 185 ; R. Chitralekha &
: Anr vs. State of Mysore & Ors (1964) 6 SCR 368 -

: Hlstorlcally, backwardness has been the curse of
speople most of whom ‘are ‘characterised as the
+Bcheduled Castes arid the Scheduled Tribes. These are
. pot castgs -as such; but classes: of people composed of
“castes; races-or tribés or tribal communities or parts or
“groups thereof and classified as such by means of
-presidential-notifications owing-to their extreme
‘backwardness and otherdisad vantages (see Articles-341
“and 342)‘ State of Kerala & Anr.\vs. N.M. Thomas & Ors.,
: (1976) 1 5CR 906, 932 ; Akhil Bhartiya Soshit Karamchari
Sangh (Railway) vs. Umon of India & Ors.,, (1981) 2 SCR
185, 234. There are many other persons fallmg outside
these groups, but comparable to them in their
backwardness.

Any identification made for the purpose of Article
- 15 or Article 16 solély with reference to caste or religion,
and without regard' to the real .issue of backwardness,
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- will be an impermissible classification resulting in

invidious reverse discrimination. The fact that
identification of backwardness may involve a reference
to religion, race, caste, occupation, place of residence or
the like in respect of classes of people does not mean that
any one of these factors is the sole or the dominant or
the indispensable criterion. Backward ness may be the
result of a combination of two or more of these factors.
Persons of a particular :place or occupation may have

been enslaved as bonded labotirers,. or otherwise held

in serfdom and exploited and discriminated against,
and may have over a period of time degenerated to such

social educational backwardness as to qualify for the

special protection of the ‘Constitution, No matter to
what caste or community:or-religion they belonged or
from what place they came, their. present plight
stemming from prior inequities and continuing over a
period of time and thus placing them in a state of total

‘helplessness qualifies them for the specxal protectlon of

reserVatlon

Hlstorlcally, backwardness, as-stated -above, has

been most acute at the lowest levels of our society and

it has been invariably identified with low’ castes and
démeaning occupations: But if, as'a matter of fact,
classes of citizens of higher castes have suffered
continuously by reason of discrimination or
exploitation by persons- having authority and power
over them, and have consequently -been reduced to

- poverty, ignorance and isolation resulting in social and

educational backwardness, whatever be the caste of the
exploiters or of the victims, the constitutional protection
has to be extended to such classes of victims. They must
be helped out of their present plight resultmg from prior
or continuing discrimination or explontatlon Proof of
their backwardness is not in thelr caste or rellglon, but
in their poverty, ignorance and consequentlal
dlsabllmes '

It is generally a combination of factors such as low
birth and demeanijng occupatlon, or lack of any
occupation, that has hlstoncally subjected classes of
people to invidious discrimination and humlllatmg
isolation and consequential poverty and social and
educational backwardness. These are questions of fact

.which must be ascertained before the qualifying

backwardness is .identified. To disregard any one of
these factors, particularly the most compelling reality of
Indian life originating in low castes and demeaning
occupatiens generally associated with them, such as
that of scavenger, sweeper, fisherman, dhobi, barber
and the like and resulting in abject poverty, is to ignore
the - relevant: criteria in identifying backwardness
warranting reservation. What is sought to be identified
forithe purposeof reservation is not caste or religion, but
poverty and- backwardness caused by historical
dis¢riminationand its continuing evil effects. Caste may



be a guside in this search, justas occupation or residence
- may be 1 guide, but what is sought to be.identified is
. none but backwardness stemming -from. historical
dlscrrmlnahon. If cdste is more often than not a guide in
the sea r¢h forbackwardness and if the lowest of the low
castes s for historical reasons become the indicium of
backwardness of the kind attracting reservation, caste
in the absence of any better guide is.a factorto be taken
into account along -with other factors such.as_poverty,
illiteracy, physical and mental disabilities and other
diseasescaused by malnutrition, unhyglemc conditions
and the like, What the constitution proHibits is notcaste
or non-dlscrlmmatory -and inoffensive . customs. and
practices based-on castes; or. amehoratlve measures to
uplift the downtrodden poverty stricken members of
low castes ; what it prohlblts is, exclusnonary
dlscrlmmahon based solely on caste or any other
cnterlon enumerated in Article 15(1) or Artlcle 16(2).
Any one or. all of -such criteria along: with any. other
{ .such as, poverty, illiteracy, disease,
etc. ma y be legthately used to 1dent1fy backwardness
for the: purpose of reservatlon ‘

To contend,_ h _and caste alone, is- the
' i ti- 0f backwardness is to
regard:th ble reaschs; for backwardness
At the same tlme, 16 1gn0re caste as a factor in
identifying ;backwardness for the purpose of
reservation is t0'shut one’s: eyes to the realities and
ignote the cause-of.injustice from which large sections
of peoplein this.country have for generations:suffered
and still suffer, namely, naked ‘exploitation and
discrimination: by thosein posxtlons of power and
affluence. The realities of life in India militate against
total exclusion of consideration based on caste or total
concentration on‘caste in lldentlfymg backwardhess
caused by past inequities. :

The Constitution is- neither caste-blind nor
caste~pre]ud|ced nor caste-overcharged, but fully alive
to caste a8 one of the relevant criteria to be reckoned in
the process of identification of backward classes of
citizens.India is nota nation of castes but of people with
roots in dlvergent castes, What the Constitution seeks to
identify is not the backward casté, but the backward
class of citlzens who may in many cases ‘be partly or in

‘some cases: predommantly or even solely identified
with particular ¢astes. See Minor P. Rajendyan y V8, State of
Madras and Ors. (1968) 2SCR 786 790 a

The question is hot whether the Constitution is
caste-blind or caste-préjudiced ;. the questxon really is
who are the backward classes. of citizens intended to be
protected by reservation under Article 15 or Article 16.
If reservation is limited solely to the Scheduled Castes
and the Scheduled Tribes and other comparably
backward classes of citizens, as it must be under the
Constitution, then the Harijans, the Girijans, the
Adivasis, the Dalits, and other like backward classes of
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-this and more most. humxlx

citizens, once known as the "untouchables" or the
"outcastes” or the "depressed classes" by reason of their
"low" birth and "demeaning" occupation, or any other
class of citizens afflicted by like degree of degeneration
and deprivation caused by prior and confinuing
discrimination, exploitation, neglect, poverty, disease,
isolation, bondage and humiliation, whatever be their
caste, religion or place of origin, will alone qualify.for
reservation. Call them a class or a caste or a race or a
tribe or whatever nomenclature is appropriate, they are
the only legmmately intended beneficiaries, of
reservation. Their roots of origin in the lowest of thelow
segments of society. ; their affiliation with what is
traditionally regarded as demeaning occupations ; their
humiliating and inescapable segregation and chronic
isolation from the rest of the population; their socialand
educatnonal deprrvatlon and helplessness ; their
abysmal poverty and degenerating backwardness ; all
ingly branded them in.the
past as "outcastes" or "“untouchables" or "depressed
classes" or whatever other. nomenc]ature one_might

fascrlbe to describe them. It is their present phght of

continuing poverty and backwardness stemming from
identified- ‘historical dlscrlmmatlon,\ whatever be the
religion or faith they presently profess, that the
Constitution entitled them to the special protection of
reservation. The fact. that the search to 1dennfy
backwardness for the purpose of reservation will
invariably lead one to these so called. outcastes. or. the
lowest of the low castes or untouchables does not vitiate

identification so Iong as what is sought to be identified

is not caste but backwardness Ll

Poverty by 1tself is not the test of backwardness, for
if it were so, most people in this country would be in a
position to claim reservation, Janki Prasad Parimoo and
Ors. vs: State of Jammu and Kashmrr and Ors (1973) 3 SCR
236, 285, Reservation for.all would be reservation for
none, and that would be an ideal condition if affluence,
and not poverty, was its basis. But unfortunately the
vast majority of our people are not blesses by affluence
but afflicted by poverty. Poverty is.a dlsgrace to any
nation-and the resultant backwardness is a shame. But
the Constitution envisages. reservation for those persons
who are backward because of identified prior
victimisation and the consequennal poverty. Poverty
invariably results in social and educational
backwardness. Inallsuch cases the question to be asked,
for the purpose of reservation, is whethier such poverty
is. the result of identified historical or continuing
discrimination. .No matter what caused the
discrimination and exploitation ; the question is, did
such inequality and injustice result in poverty and
backwardness.

Itis possible that poverty to which classes of citizens
are reduced making them socially and educationally



backward & the ultimate result of prior discrimination
and conti Niing exploitation on account of their religion,
race, cas e sex, descent, place of birth or residence.
Identification of their social and educational
backwardness with reference to their poverty is valid, if
‘the ultimatecause of poverty is prior discrimination and
its continuing evil effects, albeit, by reason of their
rehglon, race, caste etc. Members of religious minorities
or low castes or persons converted from amongst tribals
or harijans lo other rehgxons, but still suffering from the
stigma of their origin, or persons of particular areas or
occupations subjected to disctimindtion rooted in
religious orcaste prejudices and the liké or to economic
exp101tat10n, forced labour, social isolation or other
victimisa tiori may find theinselves smkmg deeply into
’mescapable and abysmal poverty, disease, bondage and
helplessriess. “The classes of cmzens whoare deplorably
‘poor automahcally becoime socnally backward’. M.R.

Balaji and Ors. vs. State of Mysore, (1963) Supp. 1 SCR 439
at 460. In all these cases, if classes of victims afflicted by
poverty and diseasé are identified as socially and
educationally backward, as in ‘the case of the Sched uled
Castes and the Scheduled T rnbes, by reason of past
societal or Governmental or any othet kind of
discrimination or explmtatlon, they qualify for
reservation. See Janki Prasad Parimoo and Ors. vs. State of
Jammiu and Kashmir and Ors. (1973)'3 SCR 236, 299.

Poverty reduces a man toa state of helplessness and
ignorance. The pooi have no social status. They have rio
access to learning. Over the years they invariably
become soc1ally and ed ucationally backward. They may
have no place in society-and no education to 1mprove
their conditions. For them, employment in services on
the basis of mefits is a far cry. All these persons, along
with other disadvantaged groups of citizens, are the
favourites of the law for affitmative action without
recourse to reservation. Whatis requxred for the further
step of reservation is proof of ptior discrimination
resultmg in poverty and social and educational
backwardness. It is. not every class of poverty stricken
persons that is chosen for reservanon, but only those
whose poverty and the resultant backwardness are
traceable to prior -discrimination, and whose
backwardness, furthermore, is comparable to that of the
Scheduled Castes and the'Scheduled Tribes. This is a fair
and equitable adjustment of constititional values
without placing any undue burden oi partlcular classes
of citizens. State of Uttar Pradesh vs. Pradip Tandon and
Ors. (1975) 2 SCR 761 ; State of Kerala and Anr. vs. N.M.
Thomas and Ors., (1976) 1 SCR 906, 960, 997 ; Kumari K.S.
Jayasree and Anr vs. State of Kerala and Anr. (1977) 1 SCR
194 ; K.C. Viasanth Kumar vs. State of Karnataka, (1985)
Supp. 1 SCR 352, 399, 400.

Article 16 deals. with equality of opportunity in
matters’ of public employment. The kind of
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backwardness which is required to attract the special
provisions protecting the backward classes of citizens
under Article 16 in respect of public employment is
identical to the social and educational backwardness
mentioned in Article 15(4). M.R. Balaji and Ors. vs. State
of Mysore, (1963) Supp. 1 SCR, 439, 474 ; Janki Prasad
Parimoo and Ors. vs. State of Jammu and Kashmir and Ors.
(1973) 3 SCR 236. These two Articles ate facets of
equality specially guatanteed to citizens, while Article
14 prohibits the State *from denying to any person
equality before the law or the equal protection of the
laws. State of Kerala and Anr. vs. N.M. Thomas and Ors.
(1976) 1 SCR 906, 956. Clause (1) of Article 16 guarantees
equality of opportumty for all citizenis in matters of
employment or appointment to any office under the
State. The very concept of equality lmphes recourse to
valid classification for preferences in favour of the
dlsadvantaged classes of citizens to improve their
conditions so as to enable them to raise themselves to
positions of equality with the more fortunate classes of
citizens. Clause (2) prohnblts disciimination: againstdny
citizeninrespectofany publicemployment‘ongrounds
only of religion, race, caste, sex, descent, place of birth,
residence or any of them’. Article16 thus guarantees
equality of opportunity and prohibits discrimination of
any kind solely on any one or mote: of the grounds
mentioned in clause (2) Nevertheless, clause (4) of this
Article provides that it is open to the State to make ‘any
pl‘OVlSlOn for the reservation.of appointments or posts
in favour of any backward class of citizens, which, in the
opinion of the State, is notadequately represented in'the
services under the State’.-It is-ah enabling provision-
conferring a discretionary power -on the State': an
ameliorative harmonisation of conflicting norms to
stretch to the utmost extent the frontiers of equality ; an
emphatic assertion of equality between equals and
inequality between unequals so as to achieve the
maximum degree of qualitative and relative equality by
means of affirmative action even to the point of
reservation. It is in the nature of an exception or a
proviso to the general rule of equality : The General
Manager, Southern Railway vs: Rangachhari, (1962) 2. 8CR
586, 599 ; M.R. Balaji (supra) at p. 473 ; State of Andhra
Pradesh and Anr. vs. P. Sagar, (1968).3 SCR 595 ; State of
Kerala and Anr. vs., N.M. Thomas and Ors. (1976) 1 SCR
906 ; Akhil Bhartiya Soshit Karamchari Sangh (Railway) vs.
Unionof Indiaand Ors., (1981) 2 SCR 185 ; Triloki Nath and
Anr, vs, State of Jammu and Kashmir and Ors., (1969)1 SCR
103, 104 ; C.A. Rajendran vs. Union of India and Ors.,
(1968) 1 SCR 721, 730, 733 ; State of Punjab vs. Hiralal and
Ors., (1971) 3 SCR 267, 272, T. Devadasan vs. The Union of
India and Anr., (1964) 4 SCR 680. Dr. Ambedkar called it
an exception ; see Constituent Assembly Debates, Vol. 7
(1948-49) p. 702 (quoted above).

The twin conditions to warrant reservation under
Article 16(4) are : backwardness of the chosen classes of



citizens and their inadequate representation in the
public services, The backwardness of the classes of
citizens Méntioned in Article 16(4) is, as stated earlier,
of the same degree and kind of social and educational
‘backwardness as postulated in Article 15(4). Article
16(4) is meant for the protection of the Scheduled Castes
and the Scheduled Tribes and other comparably
backward classes of citizens who are the unfortunate
victims - of continuing ill effects of identified prior
discrimimation:

BN : : o

‘Whether the conditions postulated for reservation
are satisfied:or:notis a matter on which the:State has to
form an Opinion. But the opinion of the State must be
founded ‘on. réason. The satisfaction on-the basis of
which anopinipn:has:been formed by the State:must be
rationally Supported by.an objective.consideration. The
State. must take;into..account all relevant matters and
eschew fromits: mlﬁg allirrelevant matters, and make a
proper assessment ofithg competing:claims of classes of
citizens -and - evaluate :their respective backwardness
before it:comes:to the: con&lusron that-particular classes
of citizens are.so backward and so inadequately
represented.in the public services as to be worthy of
special protectlon by means of reservation.. This must be
an objective evaluation of thée competing .claims for
reservation. Any such:conclusion must be -subject to
petiodic:administrative:review by a permahentbody of
experts with a view to adjustment and readjustment of
the State action in acéordarice with the changing
circumstances of the beneficiaries of such action. The
conclusionthus: perrodxcally arrived .at by such
administrative; revnewmg body must necessarily pass
the test of judi¢ial review whenever challenged. A
Peeriakaruppan,etc. vs:State of Tamil Nadu and Ors., (1971)
2 SCR430.No‘matter whether such ordérs are regarded
as legislative-or executive or which-ever' nomenclature
one may ascribe to it, the test for judicial review laid
down in Shri Sitaram Sugar Company Ltd. and An¥: Etc.
vs. Union of India and Ors., (1990) 1 -SCR 909 must
necessarily ‘govern consideration of such questions.
After an-exhaustive review of authorities on the point,
a Consmutlon Bench of this Court stated :

"The true posrtlon, therefore, is that-any act of
the repository of power, whether legxslahve or
administrafive or quas1-)ud1c1a1 is- open to
challenge if it is in conflict, with the
Constitution or the governing Act or the
general principles of the law of the land or it is
so atbitrary or unreasonable that no fair
minded authority could ever have made it". p.
946. .
See also the principle dlscussed in Supreme Court
Employces’ Welfare Association vs. Union of India and Anr.
(1989) 4 SCC 187.
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Identification of backwardness is an ever
continuing process of inclusion and exclusion. Classes
of citizens entitled to the constitutional protection-of
reservation must be constantly and periodically
identified for their inclusion and for the exclusion of
those who do not q‘ualify. To allow the undeserved to
benefitby reservationis to deny protection to those who
are meant to be protected. As stated by this Court in'A.
Peeriakaruppan etc vs. State of Tamil Nadu and Ors. (1971)
2SCR430 at 444 :

"... But all the same the Government should not
proceed on the basis that once a class is
considered as a backward class it should
continueto be backward class foralltimes, Such
an appnoach would defeat the very purpose of
the reservation because once a class reaches a
stage of progress which some modern writers
call as take off stage then competition is
necessary for their future progress. The
Govérnment should always-keep under review
the question of reservationof seats and only the
classes which are really socially and ..
_,educahonally backward should be allowed. to
have the benefit of reservation. Reservation of
seats should not be. allowed to become a vested
»mterest.....’,.. It must be remembered that the
Government’s decxsnon in this regard isopento
_Judlcnal review."

Any affirmative actlon mustbe supported by a vahd
classification and must have a rational nexus with the
object of redressing: baekwardness It is.much moreso
where such programmes totally exclude from
consideration persons outside the chosen classes
without regard to merits because of the set aside quotas.
It does not matter: whether clause (4) of Article 16, like
clause (4) of Artlcle 15, is seen as a proviso or an
exception or, in the ‘words of Mathew, ], a legislative
device to emphasise the ‘extent to which equality of
opportunity could be carried, viz., even up to the point
of making reservation’. State of Kerala and Anr. vs. N.M.-
Thomas and Ors. (1976): 1 SCR 906, 956. N.M. Thomas:
apart, this Court has-generally treated clause (4) as an
exception or a proviso to-the general rule of equality
enshtined ‘in. Article 16(1). Rangachari (supra). ; M:R:
Balaji (supra) at p. 473 ; P. Sagar, (supra) ; Akhil Bhartiya
Soshit Karamchari Sangh (Railway) (supra) ; Triloki Nath
(supra) ; C.A. Rajendran. (supra):; Hiralal, (supra) ; T.
Devandasan: (supra) ; Dr. Ambedkar called it an
exception ; see Constituent Asseinbly Debates, Vol. 7
(1948-49) p. 702 (quoted above). Call it what one will-an
exception or proviso or what-and semantics apart,
reservation by reason of its exclusion of the generality
of candidates competing solely on merits must be
narrowly tailored and strictly construed so as to be
consistent with the fundamental constitutional



objectives. Clause (4), seen in whatever colour, is.a very
powerfull and potent weapon which causes lasting ill
effects and damage unless. justly and appropriately
used. It isnot.a remedy for all kinks of disadvantages
and disa bilities and forall classes,of people. Itisa special
and powerful weapon to wield which with less than the
very speciil care and caution and otherwise than in the
mostexceptional situations, peculiar to extreme cases of
backwardness, that the Constitutionenvisagesis to give
rise - to mVldlous reverse dlscrlmmatlon exceedmg the
strict bounds of Article 16(4) and to create hateful
caste-prejudices and divisjons between classes of
people. ‘ :

Articles 15(4) and 16(4) refer to the same classes of
backward citizens. But they do not'refer to identical
remedies. While Article 15(4) speaks of special
prowswns for the advancement of backward classes,
Article 16(4) expressly permlts ‘the State to make
reseryation’of appomtments or posts in pubhc services
in fav0u rof such classes. Ttis true that both are enabling
provxsnons allowirig the State to adopt such affirmative
action programmes as are necessary including
reservation of seats or posts. But, unlike Article 16(4),
Article 15(4) is not so worded as to suggest that it is
exclusionary in character. The “special provision’
contemplated in Article 15(4) is an emphatic reference
to the affirmative’action which the. State may adopt to
improve the conditions of the disadvantaged members
of the backward classes of citizens. Significantly, Article
15(4):does not specifically speak of reservation, but it
has been genérally understood to in¢lude that power.
M.R. Balaji and Ors. vs. State of Mysore, (1963) Supp. SCR
439. While the State miay adopt all such affirmative
action programmes as it deems necegsary for all
dlsadvantaged persons, any specnal provision
amounting to reservation and consequent éxclusion
from comlderatlon of all ‘the others in respect of the

“reserved quota in matters fallmg outsxde Article 16(4)
must be subjected to even greater scrutmy than in the
case of those fallmg under it.

The concept -of equality is not- mconsxstent with
reservation in public services because the Constitution
specially says 50, but in view of its exclusion of others
irrespective of merits, it-can be resorted to only where
warranted by compelling State ‘interests postulated in
Article 16. The State must be satisfied that in order to
achieve equality in given cases, reservation is
unavoidable by reason. of the nature-and degree of
backwardness. Reservation must be narrowly tailored
to that end, and subjected to strict scrutiny.

Afflrmahve action to redress the conditions of
backward classes of citizens may be adopted either by a
programme of preferential treatment extending certain
specml advantages, to them or by reservation.of quotas
in their favour to the tota_l exclusion of everybody
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outside the favoured groups. The validity of both these
measures depends on classification founded on
intelligible differentia having rational and substantial
nexus with the object sought to be achieved, i.e., the
redressal of backwardness. And such differentiation or
classification for special preference must not be unduly
unfair to the persons left out of the favoured groups.

While preferential treatment without reservation
merely aids the backward classes of citizens to compete
more effectively with the more meritorious and forward
class of citizens, the more drastic measure of reservation
totally excludes all classes of people falling outside the
backward classes of citizens from competing in the
reserved. .quota of seats or posts. No matter what
qualifications they possess and how superior are their
merits, these persons ‘not belonging to the preferred

- groups are prevented from competing with those of the
- preferred .groups in respect of*the reserved seats or

posts, while candidates belonging to the preferred
groups. are ‘entitled - to-compete for any seat or post,
whetherinthe general catego‘ry orinthe reserved quota.

Preference wnthout reservahon may be adopted in
favour of the chosen classes of citizens by prescribing
for them a longer period for passing a test or by
awarding additional marks or granting other
advantages like relaxation to.age or other minimum
requirements. (See the preferential treatment in State of
Kerala and Anr. vs. N.M. Thomas and Ors., (1976) 1 SCR
906). Furthermore, it would be within the discretion of
the State to provide financial assistance to such persons
by way of grant, scholarships, fee concessions etc. Such
preferences or advantages are like temporary crutches
for additional support to enable the members of the
backward and other disadvantaged classes to march
forward and compete with the rest of the people. These
preferences are extended to them because of their
inability otherwise to compete effectively in open
selections on the basis of merits for appointment to posts
in public services and the like or for selection to
academic courses. Such preferences can be extended to
all disadvantaged classes of citizens, whether or not
they are victims of prlor discrimination. What qualifies
persons for preferenceis backwardness or disadvantage
of any kind which the State has a responsibility to
ameliorate. The blind and the deaf, the dumb and the
maimed, and other handicapped persons qualify for
preference. So do all other classes of citizens who are at
a comparative disadvantage for whatever reason, and
whether or not they are victims of prior discrimination.
All these persons may be beneficiaries of preference
short of reservation. Any such’preference, although
discriminatory on its face, may be justified as a benign
classification for affirmative action warranted by a
compelling state interest.



In addition to such preferences, quotas may be
provided €Xdusively reserving posts in public services
or seats irs academic institutions for backward people
entitled to Such protection. Reservation is intended to
redress ba Ckwardness of a higher degree. Reservation
prima faci€ is the very antithesis of a free and open
selection. It is a discriminatory exclusion of the
disfavored tlasses of meritorious candidates : M.R.
Balgji (supra). It is not a.case of merely providing an
advantage ota concession ot preference in favour of the
backward classes and other disadvantaged: groups. Itis
not even a handlcap to disadvantaged groups. It is not
evena handlcap to disadvantage the forward classes so
as to attaii 2 ,measure of quahtahve or relative equality

from consnderatlon all those persons fallmg outmde the
speciaily favoured. groups, irrespective of merits and
qualifications; is much: more positive :and: ‘drastic ‘a
discrimipation-albeit.to achieve thé same end- of
- qualitative equality-but unless strictly ‘and: narrowly
tailored. to a compellmg constitutional ‘mandate, .it ‘is
unlikely:to qualify as.a benign discriminationUnlike in
the: case ‘of other affiriative action programmes,
backwardness. by-itself-is not sufficient. to ‘warrant
reservation.: What"quahfles for -reservation 'is
backwardness -whichis the resilt of idehtified past
discrimination and ‘which is‘.comparable to: that of the
Scheduled Castes and the Scheduled Tribes.
Reservatlbn 1s a edlal actlon spécnally addressed to

a remedy for past meq‘umes is

to: 1g'n0re the
grant. ofh

ie "eaal protection guaranteed by
4).and 16(4) is promotion of the backward
class Only those clas es of citizens whoare mcapable of
uplifting themselves in'order to join the mainstreaim of
upward mobility insociety are.intended to be protected.
The wealthy and. the powerful, however socially- and
adjucationally backward they may be by reason of their
ignorance, do not require to be protected, for they have
the. necessary strength to lift themselves out of
backward hess.;The rich and the powerful are not-the

,groups Reservatlon Wthh excludes

charecterlstlc of the conshtuhonalA
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special .favourites of the Constitution. Backward they -

may be socially and educationally, but that is a shame
which they have the steam to remove and the
Constitution does not-extend to them the special
protection of reservation. It is not sufficient .that the
persons meant to be protected are backward merely by
reason of illiteracy, ignorance, and social backwardness.
If they have, inspite of such handicaps, the nécessary
financial stréngth to raise themselves, the Constitution
does not extend to them the protection of resérvation.

The chosen classes of persons for whom reservation is
meant are those who are totally unable to join the
mainstream of upward mobility because of their utter
helplessness’ arising from social and educational
backwardness and aggravated by economic disability.

Any State action resultmg in reservation must,
therefore, be so tailored as to weed out and exclude all
petsons who have attained a certain predetermined
economic level: Only persons filling below that level
muist qualify for reservationi. This economic level has of
course to be varied from time to time in accordance with
the changing' value of: i money. See the Goverriment
Order upheld by this Court in Kumari K.S. Jayasree and
Anr. vs. State of Kerala and Anr. (1971) 1 SCR 194.

- The. directive principle contained in Article 46
emphasises - the overriding responsibility and

compelling-interest of the State to promote:the.
educationdl‘and economic interests of the weaket”

sectionsof 'the people; ‘and; “in particular of the

Scheduled Castes and the Scheduled Tribes. They have'

tobe protectéd from social injustice and all forms of -

exploitation. This principle must necessarily guide the -
construction of Articles 15and 16..All affirmative action

programmes must be inspired by that principle and
addressed to that end. Whether such action should be
m the naturé of: preferences or by recourse to réservation

d“fhiatter 'on which the ‘State must, by an objective

evaluahon of the degree and nature of backwardness :
and ‘with reférence to other constntut1onal prmc:ples, _

come to a concluswn

NN

The State has a vital interest to uphold the efficien.éy |

of administration. To ignore effmency is to fail the

nation.iAny step taken by the State in-consideting the -

claims. of members of the Scheduled Castes and the
Scheduled Tribes for appointment to: pubhc services
and.posts must be-consistent with the maintenance of

efflc:lency of administration. This ‘principle; as stated in

Atticle 335, must necessarily guide all affirmative action
programmes-for backward and other disadvantaged
classes: of people:in matters of appointment to public
service and posts. Likewise, efficiency being a
compelling :State interest, it must strictly guide
affifmative action in matters:of admission to academic
institutions, and more so-in specialised institutions of
higher learning, for in the final analysis efficiency of
public administration is governed by the quality of
education and the skill of the scholars. To weaken
efficiency is to injure the nation. Any reservation made
without due regard to the command of Article 335 is
invidious and impermissible. The' General Manager,
Southern Railway vs. Rangachari. (1962) 2. SCR 586 ; Akhil
Bhartiya Soshit Karamchari Sangh (Railway) vs. Union of
India and Ors., (1981) 2 SCR 185.



Dr. Ambedkar was unequivocal when he declared
that reservation must be confined to a minority of the
available p©Osts, lest it should destroy the very concept
of equality and thus undermine democracy. Any
excessive r€servation or any unnecessarily prolonged
reservatiornt Will result in invidious discrimination.
What exactlyis the total percentage of reservation at a
given time 15 matter for the State to decide, dependent
on the need 0f the time, But in no case shall reservation
overstep the strict boundarxes of minotity of seats or
posts, or outlast the reason for it. It must remain well
below 50% Ofavailable seats or posts. Every reservation
must be madewitha view toits early termination on the
successful aCCQmpllshment of its abject.

It has been 'c'ontended that réservation can be made
not only at the time of initial appointment to a service,
but also:at the time: of promotion to a higher post.
Although this. point does not .directly arise from the
impugned orders, itis tog vital an aspect of the.concept
of-reservationunder. Article 16(4) to be overlooked, and
it requires, therefore, to be dealt with, albeit briefly, and
particularly in deference to the submissions at the bar.
This -impoftant.question must be considered with
reference; to the;-overriding principle of fairness and
efficiency. (i)f‘ad'rflinis'tration :

To bé overlooked at the tlme of promotion in favour
ofa person who is )umor in service and having no claim
to.superior : merlts is.to.cause frustration and passionate
prejudice, h 1t,y'and ill will not only in the, mind, of
the oyerlooked candldate, but also in the minds of the
generality of employees Any such dlscrlmmatron is
unfair and- it causes dissatisfaction, indiscipline and
mefﬁcnency

"y

Artlcle 335 requlres that "in the making of
appointments-to services and posts.in connection with
the affairs of the:Union or of a State" the claims of the
members. of the Scheduled Castes and. the Scheduled
Tribes must. be; considered ’consistently ‘with-the
mairitenance of ‘efficiency:of administration’. If that is
the. constitutionalmandate with regard to the
Scheduled Castes and, the Scheduled Tribes, the same
principle must necessarily hold good-in respect.of all
backward classes of citizens. The requirement of
efficiency is an overriding mandate of  the
Constitution.An inefficient.administration betrays the
present as well-as the future of the nation.

'Reservatxon of appomtments or posts’ mentioned
in Article 16(4) is with reference to appomtments in
favour of any_backward class of citizens which, in the
opmlon of the State, is notadequately represented in the
services under the State’. The condition precedent to
making any such reservation is the satisfaction of the
State as to the madequate represcntatlon of any
backward class of citizens in the services under the
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State. In respect of any such class, it is open to the State
to make "any provision for the reservation of
appointments or posts’.

An appointment is necessarily to a post, but every
appointment need not necessarily be to a post in a
service, An appointment to an ex-cadre post is as much
an appointment to a post as. it is in the case of a cadre
post. The words ‘appointments or posts’ used in the
alternative, and in respect of which reservation can be
made, indicate’ that the appomtment contemplated in
Article 16(4) is not necessarxly confined to posts in'the
services, but cah be made to any post whether or not
borne on the cadre of a service. Inadequate

.representatlon of any backward class of citizens enables -

the State to make provnslons for the reservation of
appomtments or posts

. The word’ post is often used in the Conshtutlon in
the -wider sense for-various: purposes (see for example,
Articles 309,:310 (1) and 335). It is in that sense that the
words’ appomtments or posts’ in' Article 1.6(4) should be -
understood. The reasoning to the contrary:in The General
Manager, Southern Railway vs. Ravigachari, (1962) 2. SCR
586 was partly influenced by certain.concessions made
by the respondents’ counsel as to the nature of the post
contemplated in Article 16(4) and the applicability of
reservation to selectlon posts

Tlte object of reservatton is. to mamtam numerical
i ve or relative equahty by ensuring
sufficient representahon for, all classes of citizens. In
whlchever service a back vard class of citizens is
madequatgly represented itis opento the Stateto create.
sufficient number of posts; for direct appomtments No
matter whether the appomtment is made to a cadre post
or an ex-cadre post, the State action is beyond reproach
so long as the constitutional objective of numerical and
qualitative equallty of opportunity is maintained by
making direct appomtments at the appropriate levels
whénever madequate representahon of any backward
class in the services is notlced by the State

The initial appointments may beé made at various
levels or grades of the hierarchy in the service. There is
no warrant in Article 16(4) to conclude from the
expression ‘reservation of appointments or posts’ that
reservation extends not merely to the initial
appomtmént but to every stage of promotion. Onice
appointed in a service, any further discrimination in
matters relating to conditions of service, such as salary,
increments, promotions, retirement benefits, etc. is
constitutionally -impermissible, it being the very
negation of equality, fairness and justice.

To construe the expression “post’ so-as to make
reservation applicable at.the stage of a promotion by
selection or otherwise is to unduly and unfairly
discriminate against persons who are already in the



service afll are senior and no less meritorious in
comparisOn to the reserved candidates. Promotion by
selection, though based on merits, is ultimately
governed byseniority, for the concerned rules generally
provide thit, where merits are equal, officers. will be
ranked actrding to their seniority. In the case of
promotior by seniority subject to fitness, merits are not
entirely distegarded, for even a senior officer can be
overlookedin favour.of a junior officer, if the former is
found :to: be-unfit for promotion. In all promotions,
whether byselection of otherwise, merits and seniiority.
are both s;gnificantly relevant and reservation of such
-posts in distegard of these two elements will result in
invidious dlscnmlnatlon ‘

class is apﬂpomted’:
‘at the stage' of 'h

, (1971) 3 SCR 267; Akhxl Bharahya Soshit
B an (Ratlway)vs Union ofIndxa&Ors (1981)
2 SCR 185, is not warranted by the language of the
Constltuhon B

i
oy

lThe Constxtutlon does not permlt any c1t1zen to be 5
treated unfaitly or unegually. To:maintain:nurmerical.

and_qualitative:equality and thus ensure adequately
 effective representation of the backward classes in the
servlces, it is: :open to the State to make direct

te_ provisions. for reservatlon in

justlce and eqpa t;ty is unconstltutlonal

Reservatlon is the extreine limit to which the

doctrine of affirmative action can be extended. Beyond
the strict confmes of clause (4) of Article 16, reservation
in public employment has no warrant in the law for it
then becomes, the very antithesis of equallty Whlle
resérvation is permlssnble for appointment to higher
posts by promotron from lower posts, any other
legitimate afflrmatlve actxon in favour of dlsadvantage
classes of cntlzens by mearis of valid classification is
perfectly in accordance with the mandate of Atticle
16(1). Itis within the dlscrehon of the State to extend to
all drsadvantaged groups, including any backward
class of candidates, preferences or concessions such as
longer perlod of mmlmum time to pass qualifying tests
etc. [SeeNM Thomas (supra)).

"(1962) 2 'SCR 586; Stute of Pun]ab vs '

S ;leyels or grades of the, servtce,»
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Reservation affords backward classes of citizens a
golden opportunity to serve the nation and thus gain -
security, status, comparative affluence and influence. in
decision making process. But it is wrong to see it as a
mere weapon to capture power, as suggested at the bar.
In a democracy, real power-lies in the ballot and it is
exercised by the majority. Any attempt to project the
concept of reservation under clause (4) as.a weapon of
aggrandisement to gain power.will result in the creation -
of aimeaningless myth-and a dangerous illusion which:
will:ultimately distort the constitutional values.

It is possxble that large segments of populatlon
enjoylng well entrenched political advantages by
reason. of numerical strength . may claim "backward
class status, when, on correct, prlnc1ples they may not- .
qualify to be so regarded If such claims were to be . .
conceded on extraneous consnderatton, motivated by. .
pregsures of expedlency, and without due regard.to the..-
nature and. degree of backwardness, the very evil of
discrimination.which is sought to be remedied by the
Constitution would be in -danger.of being perpetuated ; .

inthe reverse at the expense of meritand efficiency and -

contrary to the interests of the truly backward classes of:
citizens. who. are the. constitutionally intended -
beneficiaries of reservation. In the words of Krishna

lyer, ]

on d’ tre to polmcrse thls provision for'; '
communalsupport and Party ends is, to subvert. the,«
solemn undertakmg of Art 16(1).... :

- Akhil Bhiziatiya Soshit Kararmchari San ¢h (Railway) vs.
Umon of India & Ors. (1981) 2 SCR 185 at 203,

The soorier the need for reservationis broughttoan -
end, the better it would be for the nition as-a whole. The
sooner'we redressed all disabilitiés and wiped out all *
traces ‘of *historical -disctimination and stopped
identifying classes of citizens by thé stereotyped;
stigmatised anid ignominious label of backwardness, the
strongef; healthier and better uriited we would have"
emerged ‘as- a-hation- founded on -diverse customs,’ -’
practices, religions and languages but knitted together
by innumerable bmdmg strands of common culture and
tradition.

GENERAL OBSERVATIONS

It is wrong and unwise to see affxrmatwe action
merely asa penance oran atonement for the sins of past
discrimination. It is not retributive. justice on wrong
doers. It is correctlve and remedialjustice to compensate
the victims of prior injustice. It is not merely focussed
on repatation for past inequities. It is a forward looking
balancing act of reformative social engineering; an
archltecture of a better future of harmonious
relahonshlp amongst all classes of citizens; an equitable



redistributfon of community resources with a view to
the greatest happiness of the greatest number of people.

Itis tru€that an important aspect of Stateinterestin
initiatirig a ffirmative action is to correct or remedy the
evil effect of inequities stemming from prior
dlscrlmmamn, but the focus in any suchraction must be
on the victins and not on the wrong doers. The
constitutional mandate is to.rescue the victims of prior
discrimination and not to punish:the wrong doers. The
sins of the past shall not visit upofi the present either by
allowing its ill effects to continue or by taking
retributive action-as retaliation upon thé wrong doers.
The task of nationi building is not to open up the wounds
of the past, but' to’ allow them to heal by negativing its
ill effects'and wnpmg ;off injustice stemmmg fromit. Any
present Oor contmumg discrimination ‘is, of cotirse,
remedlable or pumshable under the Jaw. Removal of
‘ 1es is the ralson d’etre of any afﬁrmatxve action,

DlSCl‘lﬂﬁl\&hOﬂ in any form hurts as théfe is an
elemeritof deprlvatlon of the legitinate expectations of
clagses ‘of people’ tipon whom the' inevitable
consequences of arty such action must necessarily fall.

Any unfair and undue deprivation ofany class of people”

is constitutionally 1mperm1ssnble

Reservation of posts or seats for the benefit of some

and to thereXclusion of others is inherently unjitst and

unfair unless stnctly brought withih rédsonable limits.
Theonlylegitimate’object of excluding the generality of
people and conferring a special benefit upon the chosen
classes is to redeem the latter from their backwardness.

. Reservation should be avoided except in extreme
cases. of acute. backwardness resulting from prior
"disfcri}mina"t’lon as in the case of the Scheduled Castes
,Scheduled Tribes.and other classes of persons
_incomparable,positions. In all other cases, preferential
. treatmentshortofreservahoncanbe adopted. Anysuch
action, though. in some respects discriminatory, is
- permissible on the basis of a legitimate classification
rationally related to the attainment of equality in all its
aspects. Co

Any attempt to view affirmative action as merely
retributive or to unduly over-emphasise its
compensatory aspect and widen the scope of
reservation beyond minority of posts or seats is to
practice excessive and invidious reverse discrimination.
To project particular castes as legitimate claimants for
such compensatory discrimination, without due rega rd
to the nature and degree of their backwardness, is to
invite the public wrath of stigmatising prejudice against
them, thereby promoting caste hatred and separatism.
Any such stereotyped and stigmatised approach to this
soul searching socnologncal problem is to distort the
fairness of the polltlcal and constitutional process of

adjustmentand readjustmentamongst classes of people
in our country.

Affirmative action is not merely compensatory
justice, which it is, but it is also distributive justice
seeking to ensure that community resources are more
equitably and justly shared among all classes of citizens.
Furthermore, from the point of view of social utility,
affirmative action promotes maximum well-being for
the society as a whole and strengthen forces of national
integration and general economic prosperity.

Any benign affirmative action with a view to
equality amongst classes of citizens is a constitutionally
permitted programme, but the weapon of reservation
must be carefully and sparingly used in order that,
whilé” the victims of past discrimination are.
appropnately compensated the generallty of persons
stnvmg to progress on their own merits do not become
victims. of excessive, unfair and invidious reverse
dlscrlmmatlon Affirmative actron must find
justification‘in the removal of dlsadvantages and notin
their 1mposmon See Trrbe,Amerzcan Constitutional Law,
2nd edn. (1988) pp. 1521-1554; Kathleen M. Sullivan, sins
of Discrimination: Last Teim's Affirmative Action Cases,
Harvard Law Review, Vol. 100, p- 78 (1986-87); Marc
Galanter; Compieting Equalities, (1984); Myrl L. Duncan,
The Future of Affirmative Action: A Jurisprudential/Legal
Critiqgue. Harvard Civil Rights Civil Liberties Law
Review, Vol. 17,1982, p.503; The Rights of Peoples, Edited
by: James Crawford Oxford (1988). :

SUMMARY

(1) Itis open to the State to adoptvalid classification

* and make special provisions for the protéction of classes

of citizens whose comparative backwardness the State
has' a mandate to redfes§ by affirmative action
programmies. Any such’ programme must be strictly
tailored to the constitutional requirement that no citizen
shall be excluded from bemg considered on the basis of
merits for any public employment except to the exterit
that a valid reservation has beén made in favour of
backward classes of citizens.

(2) The Constitution prohibits discrimination on
grounds only of religions, race, caste, sex, descent, place
of birth, residence of any of them. Any discrimination
solely on any one or more of these prohibjted grounds
will result in invidious reverse discrimination which is
impermissible. None of these grounds is the sole or the
dominant or the indispensable criterion to identify
backward ness which qualifies for reservation. But each
of them is, in conjunction with factors such as poverty,
1111teracy, demeaning occupation, malnutrition,
physical and intellectual deformity and like
dlsadvantages, a relevant criterion to identify socially
and ed ucahonally backward classes of citizens for

whom reservation is intended



(3):Resehvation eontemplated-under; Article,164is
meant gxgluilively-forbackward.classes of citizens who
are notipdecd4tely representad.in theservicesundenthe
State.
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g ) Meéfibers of the Scheduled Castes or the
Schédhiléd Tribes:dd-hot lose the benefits of reservation
and other affirmative action programmes intended for
backward classes merely by reason of their conversion
from the Hindu or the Sikh or the Buddist religion to
any other religion, and all such persons shall continue
to be accorded all such benefits until such time as they
cease to be backward.
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(12) Whenever and wherever poverty aid
backwardness are identified, it is the constitutional
responsxbllnty of the State to initiate economic and other
measures to ameliorate the conditions of the people



residing ir those regions. But economic backwardness
~ without Jn Ore does not Justnfy reservation.

(13) Poverty demands afflrmatnve action. Its
eradicationis a constitutional mandate. The immediate
target to which every affirmative action programme
contempla ted by Article 15 or Article 16 is addressed is
poverty caUSmg backwardness. But it is only such
.poverty which is the cotitinuing ill-effect of identified
prior discrimination, resulting in backwardness
comparable to that of the Scheduled. Castes or the
Scheduled Tribes, that justifies reservation.

(14) While reservation is a remedy for historical
discrimination and its continuing ill effects, other
_affnrmatlve actton programmes are intended- to redress
discrimination of all kmds, whether current or
-hlstoncal ; : 5

- (15) Any legmmate afflt'matwe action must’ be
supported by a valid classification based on an

intelligible differentia. dlstmguxshmg clagses of citizens

chosen for the protethve measures. from the generahty
-citizens _excluded from such’ measures, and such
d tfferentla must beara reasonable nexus with the object
-sought to'beachieved, namely, the amelioration of the
backwardness of the'chosen classes of citizens; which

implies a reasonable proportion between-the aim of the - -

action-and themeans einployed forits-accomplishment;

and-its dlscontmuance upon ‘the accomphshment of the '

object:: St SR E

~-(16): Tn"-the final analysis, poverty -which is ‘the
ultlmate resultofinequities and whichis theimmediate
cause and effect of backwardhess has to be eradicated
not-metely by reservation as aforesaid, but by free
medical aid, free elementary education; scholarships for
higher éducation and other. financial support, free
housing, self - employment and settlement :schemes,
effective'. lmplementatlon of land reforins, sttict-and
impartial operation -of the law- -enforcing machmery,

industralisation, construction of roads;: bridges, -

culverts, canals, markets, introduction of transport free
supply of water, electncnty and other ameliotative
measures particularly. in areas densely populated by
backward classes of cntlzens v

CONCLUSION Si.

A. The vahdlty of the 1mpugned Govemment'
‘Ordérs providing for reservation of posts
‘depends on convinceing proof of proper
identification of backward classes of citizens by -
recourse to relévant cnterla, such as poverty,
1lhteracy, disease, unhygienicliving conditions,
“low caste .and consequential isolation, and in
accordance with cotrect principles, i.e, with

reference to the continuing ill effects of
historical discrimination resulting in social and
‘educational backwardness comparable to that -
of the Scheduled Castes or the Scheduled
Tribes, and inadequate representation of such
classes of citizens in the services underthe Stite;
.« butsubject toithe overriding condition-that all
~those persons whose means have exceeded a
predetermmed economic level shall be denied’
reservation. Amongst the aforementioned
backward classes of citizens correctly identified
to be qualified for reservation, preference may
be legitimately extended to the comparatively
- poorer or more disadvantaged sections.

B. Reservatlon of seats or posts solely on the basis

- of economlc backwardiiess, i.e., without regard to?

evxdence of hlstorlcal discrimina tlon, as aforesaid, ﬁnds
no; )ushfncatlon in the Constltutlon

-C.Reservation of seats or posts for backward classes:
of citizens; including those for the Scheduled Castesand.: .
the Scheduled Tribes, must remain well below 50% of. :
the total seats or: pOsts

D. Reservatlon is confmed to mmal appomtment to
a post and has no apphcatlon to promotion. :

E. It is open to. the State to adopt any valld
affirmative action programme, otherwise than by
reservation,, for amelioration of the dlsablhtles of all
disadvantaged persons, mcludmg backward classes of
citizens. _

Neither the impugned orders of the Government'of
India (O.M., No. 36012/31/90-Estt (SCT) dated 13th
August, 1990 and O.M. No. 36012/31/90-Estt (SCT)
dated 25th September, 1991) nor the material relied
upon by it nor the affidavits filed in support of the said
orders disclose proper application of mind by the
concerned authorities to the principles stated above for
valid identification of the backward classes of citizens
qualified for reservation in terms of Article 16 of the -
Constitution of India. The impugned orders are,
therefore, unsustainable. The respondent-Government
is accordmgly directed to reconsider the question of
reservation contemplated by Atticle 16(4) in the light of -
the aforesald principles and pass appmprlate orders.

(TUK THOMMEN)
New Delhi,

November 16, 1992.



IN THE SUPREME COURT OF INDIA

‘CIVIL ORIGINAL JURISDICTION

Civil Writ Petition No. 930 Of 1990

| With | |
W. P.(C)Nos:97/91, 948790, 966/90, 965/90, 953/90, 954/90, 971/90, 972/90, 949/90 986/90, 1079/90, 1106/90, 1158/90'
1071/90,1069/90; 1077/90, 1119/90, 1053/90,:1102/90 1120/90, 1112/90, 1276/90, 1148790, 1105/90,974/90, 1114/89, 987/90

1061/90: 1064/90, 1101/90; 1115/90 1116/90,1117/90, 1123/90, 1124/90, 1126/90, 1130/90, 1141/90, 1307/90 T.C. (C) Nos."
27/90, 82-31/90, 32-33/90, 34-35/90, 65790,.1/91, W:P: (C) Nos. 1081/90, 343/91 1362/90, 1094/91, 1087/90 1128/90, 36/91;

3/91, & W. P. (C) No. 11/92, 111/92, 261/92

_'Itidra Sawhney Etc. Etc.
Vs,
Uniion of India & Ors. Etc. Etc.

... Petitioners

... Respondents

'ORDER

*WeHive de”lwered Ouf’ sepili f"te:j:uclglhents In the

hghtbq “the:feasons stated by

e mpug?ed oi'ders:

NS I

re-exXiniie 'the qtiestlon' of i
backwaid' Classes’ of citizens

ppro
reseivatior indet Artlcle 16(4)

‘The-above cases:are disposed of accordingly. There
shall be noorder as to.costs. -

NewDelkt
November 16; 1992

ANNEXURE

'DR. AMBEDKAR'S:SPEECH IN THE
CONSTITUENT ASSEMBLY ON 30.11.1948
Now, §ir, to come to the other question which has

been agitating the members of this House, viz., the use
of the word “backward” in clause (3) of article 10, I

shoyld Tike to begin by makmg some general
observahcms so that members xm t.be in a pos

’for_ usmg the wordj' 2 ;
ause If membexs were to try and exch '__ge
thelr_we s on thls subject they wnll find that thef_ are
three pom ; of v1ew which it is. necessary fe is to
reconcnle 1f we are, to, prodqce a workable pro on

pe
v1ew,¢the fxrst 1s th;it there shall be equallty of
opporfumty for all citizens. It is. the, desire of 'many

that post to s1t for exan’nna
quahflca;lons tested so as to determme whether heis fit
for the post or not and that there ought to be no
limitations, there oy tq ‘be_no hindrance in the
operation of this principle of equailty of opportunity.

Another view mostly shared by a section of the
House is that, if this pr1nc1ple is to be operative — -and it
ought to be operative in their ]udgment to its. fullest
extent,— there ought to.be nd reservations of any sort
forany.class or community atlall that ali citizens, if they
are qualified; should be placed on the same footing of
equality.so faras the public services are concerned. That
is the second pomt of view we have Then we have qmte
a massive opmion whigh (insists that, although
theoretically it is good to have the principle that there
shall be equality of opportunity, there must at the same
time be a provision made for the entry of certain
communities which have so; for been outside the
administration. As I said, the Ilh‘aftmg Committee had
to produce a formula which would reconcile these three
points of view, firstly, that there shall be equality of
opportunity, secondly that there shall be reservations in



vvfavour of cettain communities which have notso far had
a ‘proper LOok-in’ so to say intg the: adm}msgahons If
‘honourable Members will bear these facts in mind =~ thé
“three principles, we had to reconcile, —theywill see that
_no better fomula could be produced than the'one that
“is embodied in sub-clause (3) of article 10 of the
“Coymgitutiomthay willéind thabtheviey afthosetwho
‘beljexeodoth holdothat there shallibe eyualifyiof
;5_opgmt_(§%if5’¢ ihasbeen embodiedyin subaclaase (1).0f
“Artiglei10 s genéric: iprinciple. At the same timey:as:
Isaid, we'had toreconcile this formula with the demand
‘made by cettain communities that the administration
‘which has npw - for historical reasons — been

*coﬁt?(ﬁ@ifiﬁ q’zne ‘community or a few. commun tlgs,
#that situation should disappear and that the others also

“m‘éﬁx é% &onrtumty of getting into, tgxﬁpgyhc
services. % osing, for instance, we were to concedein
“full the d emand of those communities who have not

‘beenso far. employed inthe publlc services to the fullest
. ex ent what would:really
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the way in which it was passed by this Assembly. But
tlunkrhonourable Membegs will realise that the Drafting
Committee which has been idiculed on more than one
groundfor; producing sometimes a loose draft,
ometimes something which is not appropriate and so
n, might have opened itself to further attack that they
peodocedta DrafsConstitutionin which.the@xcépton
yeass large) thaitleft rordibim fonthe ruletaoparate(
l\&think\ahxs, istsuifficientito justify) why.ithe' word
Shackward”’, has beenuseds

With regard to the minorities, there is a special
€ nee. n Article 296, where it has been laid
E!S rﬁf aezt}ég\zrgmwswn will be made with regard to
thefmmormes Of course, we did not lay down any
prpgpgmrygl;\a\; is,quite clear from the sectionitself; but:
we have not altogether omitted the minorities from

§1derat10n Somebody asked me: “What is a
f)ac ward. commiinity”? Well, I think any one who
reqqlg ﬂ\e Janguage, ofthe; ;i;af;,g;sglf will find, thatuve
havs.E&lt,t?«b%#ﬂ?rmmg?&y eashilocal, Goyernments:

A basky «?ES‘“Y‘%‘M Rityeisyg € ommunityomhishys:
bagkwhrd in the,opinign, of. the \Gayarament,; My
honguira gf?mqu TiT Krishnamachari asked.me,
whetherthis rule will be jus lclahlsxat is tather, difficylt,
to giye,2 dogmatic answer. Personally. L thins ihwould
beeas' ficiablematter, 1f the Josal Government included,
n this, category of reservations.such a Jarge number.of,
se@fﬁ“hmm:\s sould yery wellgp.tot he. e Federal Cours
d;the; Supteme,Court and,say hat the sesarvation js,
of sushamﬂgmwde tha§ the rulesegarding,equalityof
oppgFtynify has beens esﬁrqy?éjw! he.qoyrtwill thes:
come to the conclusion whiethe ﬁbg, ocql&gygmmggjt
or the State Government has'acted in a reasonable and

prudent mapniériMri Krishhaméachariasked:Who'ls a
reasonable man and who is a pruderitinan/xThesedte:
matters of lmgatlon Of course, they are matters of
lmganon ‘bt ,my honourable Friend, Mr.
Kr{ nam"écﬁ@h ‘Wwill understand that the words
"’regsonable persons and prudent persons” have been
uséd-iftvéiy iiany laws and if he will refer only to the
Trapsfer of Property Act, he will find thatin very many
casp1 \ 51\919\;6% ‘a reasonable person and a prudent
person have very well been defined and the court will
not find any difficulty in defining it. I hope, theteforé'
that the amendments which I have aggeptqq, mﬂ]}[bg(
accepted by the House.
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