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CASE NO. :
Appeal (civil) 3961 of 2002

PETI TI ONER
THE MAHARASHTRA STATE BOARD OF SECONDARY & HI GHER SECONDARY EDUCATI ON

Vs.

RESPONDENT:
AMT & ANR.

DATE OF JUDGVENT: 09/ 07/ 2002

BENCH:
N. SANTOSH HEGDE, Bl SHESHWAR PRASAD S| NGH.

JUDGVENT:

Bi sheshwar Prasad Si ngh, J.
Speci al Leave granted.

The appel | ant; the Maharashtra State Board of
Secondary Education is a Board constituted under the
Mahar ashtra Secondary and Hi gher Secondary Boards Act,
1965. In this appeal, the appellant has inpugned the
j udgrment and order of the Hi gh court of Judicature at
Bonbay, (Aurangabad Bench) dated Septenber 3, 2001 in
Wit Petition No.3131 of 2001, whereby the H gh Court
allowed the Wit Petition preferred by respondent No.1
herein and directed the Board to declare the petitioner as
havi ng passed the exam nation. The H gh Court took the
vi ew that under sub-cl ause 2(d) under Note 1 of Clause (3)(a)
of Regul ation 52, the respondent No.1 was entitled to the
grant of 20 grace marks with the result that the marks
obtained by himin the subject Mathematics would be 39, he
havi ng secured 19 narks in the exam nation. Consequently,
the respondent No.1 having obtained 39 narks inthe subject
Mat hematics with the addition of grace nmarks, woul d be
entitled to the further benefit under sub-clause (3) of Note 2
of Clause (3)(a) of Regulation 52, having secured nore than
105 marks in the subjects Mathematics and Sci ence taken
together and therefore entitled to the benefit of conbined
passing in the subjects Mathematics and Sci ence under the
sai d provi sion.

We may first notice the facts which are not in dispute.
Respondent No. 1, who was a student of Saraswati Bhuvan
School took the Secondary School Certificate Exam nation
conduct ed by the Aurangabad Divisional Board in Mrch

2001. On June 2, 2001 the results were declared but
respondent No.1 was declared to have failed, since he had
obtained only 19 marks in the subject Mathematics as agai nst
a mnimumof 52 marks which a candidate is required to
obtain under the Regulation for passing in that subject.
Respondent No.1, then applied to the Board for the grant of
20 grace marks under sub-clause 2(d) under Note 1 of O ause
(3)(a) of Regulation 52 on the ground that he had partici pated
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in sports at the State level. It appears that the respondent
No.1l had participated in the "Kho Kho" conpetition at the
State |evel.

The application of respondent No.1l was rejected and
the decision was conveyed by the Divisional Secretary of the
Aur angabad Division Board to the Head of the school stating
that even with the addition of 20 grace marks, respondent
No.1l could not be declared to have passed, since he failed to
secure 52 marks in the subject Mathematics, even with the
addi ti on of grace marks.

Aggri eved by the decision of the Board the respondent
No.1l preferred a Wit Petition before the H gh Court,
wherein he clai med benefit under sub-clause 2(d) under Note
1 of Clause (3)(a) of Regulation 52 as al so the benefit under
sub-clause (3) of Note 2 of Clause (3)(a) of the said
Regul ation. In substance, his case was that after adding 20
grace marks to the marks actually obtained by himin
Mat hemati'c i.e. 19, he shoul d be deened to have obtained 39
marks in the subject Mathematics and therefore entitled to
the benefit of conbined passing in the subjects Mathematics
and Sci ence, since he had secured nmore than 105 marks in
the subjects Science and Mathematics taken together. The
Hi gh Court upheld the contention of respondent No.1l which
is challenged before us by the Board.

The Board has franed Regul ati ons, and Regul ati.on 52

| ays down the standard for passing in a subject.. A close
scrutiny of Regulation 52 discloses that it l'ays down
conprehensively the rules relating to the mnimumnarks to

be secured by a candi date for passing the exam nation, the
grace marks which may be granted to a candidate in given

ci rcunst ances, and the nmanner of cal cul ation of such marks.
However, before adverting to the provisions of the aforesaid
Regul ati on, we consider it appropriate to notice the

principles which the Court has to keep in mnd while dealing
with a case of this nature where grace nmarks are clained

under the relevant Regul ations. It cannot be disputed that the
academ c standards are |l aid down by the appropriate

aut horities which postulate the mni mum marks that a

candi date has to secure before the candi date can be declared
to have passed the exam nation. The award of grace marks is

in the nature of a concession, and there can be no doubt that
it does result in diluting acadeni c standards. The object
underlying the grant of grace marks is to renove the rea
hardship to a candi date who has ot herwi se shown good
performance in the academc field but is |osing one year of

his scholastic career for the deficiency of a mark or ~ so in one
or two subjects, while on the basis of his overall performance
in other subjects, he deserves to be declared successful. The
appropriate authorities may al so provide for grant of grace
marks to a candi date who has taken part in sports events etc.,
considering the fact that such candi dates who have obtained a

| evel of proficiency in any particular gane or event nmy have
devot ed considerable tine in pursuit of excellence in such
gane or event. However, a rule for the award of grace narks
nmust be construed strictly so as to ensure that the ninimm
standards are not allowed to be diluted beyond the Iimt
specifically laid down by the appropriate authority. It is only
in a case where the | anguage of the statute is absolutely clear
that the claimfor the award of grace marks can be sustai ned.
Normal Iy the court shall be slowto extend the concession of
grace marks and grant a benefit where none is intended to be

gi ven by the appropriate authority. (See Board of Schoo
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Educati on, Haryana Vs. Arun Rathi & Ors. 1994 (2) SCC
526) .

We shall now proceed to consider Regulation 52 on

whi ch both parties have placed reliance. Regulation 52 in so
far as it is relevant reads as follows:-

"52. Standard for passing in a subject

To pass the Secondary Schoo

Certificate Exam nation, a candidate

must secure at least 'C Gade in each

of the optional and School Certificate

subj ect offered by the candi date.

In the case of the Optional

Techni cal subjects (Branch 2) wherein
the examination is taken by the Board,
candi dat e nmust obt ai n m ni_ mum 35%
marks. In the case of three | anguage
heads and Soci al ~Sci ences whi ch have
been all otted the nmaxi num of 100

mar ks each, a candi date nust obtai n at
| east 35 marks in each of themand in
the case of Mathematics and Science,
whi ch have been allotted the

maxi mum of 150 mar ks each, a

candi date nmust obtain at |east 52

mar ks in each.

(2) In a subject for which there are
nore than one papers or practicals, the
marks wi Il be added together for a
"pass’ in the subject.

(3)(a) Candi dates appearing w thout

cl ai mi ng exenption or exenptions

shal | be granted automatic

condonation of marks if their
deficiency for the purpose of passing
in a subject or subjects is upto 2 or 3
mar ks as detail ed bel ow

Subj ect Automatic
Condonat i on of
Mar ks adm ssi bl e

upto

(i) Fi rst Language 2
(ii) Second Language 2
(i) Thi rd Language 2
(iv) Soci al Sci ences 2
(v) Mat henati cs 3
(vi) Sci ence 3
(vii) Mat hemati cs and 6

Science (while

appl yi ng conbi ned

passi ng provision)
(viii) Two subjects offered 2 in each
by Deaf and Dumb subj ect
candi dates in lieu of
two | anguages
Not e: (1) If nore marks are required than

the limt of marks indicated above for the
pur pose of passing in a subject or subjects
aut omati ¢ condonati on of nmarks shall not be
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granted in the subject or subjects.

(2)(a) Subject of the condition prescribed in
sub-cl ause (a) of clause (3), candi dates may
get the benefit of automatic condonation of
marks in one or nmore conpul sory subject or
subj ect s.

(b) The candi dates shall also be granted for
the purpose of passing in the renmaining
conpul sory subjects of failure (wherein the
deficiency is nmore than the imt of 2 or 3
marks indicated in clause (3)(a) above upto
the maxi mum of 20 grace narks linted to
three subjects only subject to the condition
that in any one subject not nore than ten
percent (of the maxi mum marks for that

subj ect) grace marks shall be granted

(c) Notwi'thstanding anything contained in
sub-cl ause (b) - (above), in the case of blind
or deaf and dunmb or physically handi capped

or spastic candidates, the Iimt of maximm
10 per cent grace narks shall be extended
upto 20 grace narks.

(d) Notwi thstandi ng anything, contained-in
sub-cl ause (b) (above), a candi date who has
actually participated.in any sports or ganes
held in India or abroad or State, Nati onal
International |evel in the sane acadenic
year, the limt of maxi mum 10 per cent grace
mar ks shall be extended upto 20 grace

mar ks, provided such request is nmade by the
candi dat e concerned through the respective
head of the secondary school, so asto reach
to the Divisional Secretary of the Divisiona
Board concerned upto one nonth fromthe

date of the declaration of results. Al such
applications shall invariably be submtted in
a prescribed formalong with a certificate of
the District Sports Oficers, to that effect, to
the Divisional Secretary of the Divisiona
Board concerned".

Clauses (e) and (f) are in substantially the same terns
as Clause (d) and grant simlar benefit of grace marks to
candi dat es who have actually participated in the Republic
Day Parade, President’s Rally etc.

Then follows Note 2 which reads as under: -

"Note 2: (1) Candidate may get the benefit
of both the provisions nade under sub-
clauses (a) and (b) of Note 1, sub-clause (2)
of clause (3) but not in one and the sane
subj ect .

(2) No automatic condonation of marks or

the grace marks shall be granted to a

candi dat e who does not pass the exam nation
even after applying the provisions made in
sub-clause (a) and (b) of Note 1, sub-clause
(2) or both these provisions of clause (3).
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(3) Notwithstandi ng anything contained in
clauses (1), (2) and (3) (a), a candidate
obtaining not less than 105 nmarks in the

subj ects Mat hematics and Sci ence taken

toget her at one and the sane Secondary

School Certificate exam nation, and

obtaining not less than 38 marks in the

subj ect or subjects of failure shall be entitled
to the benefit of conbined passing in the

subj ects Mat hematics and Sci ence.

(b) Candi dates appearing w th exenption
shal | be granted automatic condonation of
the marks for the purpose of passing as
det ai | ed bel ow.

The automati c condonation of 13 narks shal
be granted to-a candi date at the Secondary
School Certificate exam nation in proportion
to the nunber of subjects of failure but not
exceeding 3 nmarks in any one of the subject
as per the follow ng schedule:-

No. of subjects Condonati on marks
Admi ssi bl e

O wWNBEF
= =00 01w
w o

Not e 3: A candi dat e appearing wth
exenption in either Mathematics or Science
shall not be entitled to the benefit of
conbi ned passing in Science and

Mat hemat i cs.

Note 4: A candi date appearing with

exenption in other subject or subjects, and
appearing in Mathematics and Science at one
and the same exam nation shall be entitled to
the benefit of automatic condonation nmarks

to the extent of 5 marks for the purpose of
Secondary School Certificate while applying
rul e of conbi ned passi ng.

(4) No condonation marks or grace narks
shal | be given in technical or other optiona
subj ects of failure".

A close scrutiny of the scheme of Regul ation 52

di scl oses that under O auses (1) and (2) of Regulation 52 the
m ni mum passi ng narks in each subject has been prescribed.
The Regul ation in clear terns provides that in the subjects
Mat hemati cs and Sci ence (whi ch have been allotted

maxi mum 150 marks each) a candi date nust obtain at |east

52 marks in each subject.

Clause 3(a) provides for grant of automatic
condonation of marks. The extent to which such automatic
condonati on may be granted for the purpose of passing the
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subject is laid down therein. |In the subjects Mathematics and
Sci ence (whil e applying conbined passi ng provision)

automatic condonation of six marks is admissible. The

aut omati c condonati on of three marks in each subject

separately is admissible. So far as the case of the appellant is
concerned, there is no dispute that he secured only 19 marks

in Mathematics and 112 marks in Science. Under the

provi sion for grant of automatic condonation, he would be
entitled to three marks in the subject Mathematics which

woul d not enable himto secure the passing marks. Sub-

clause 2(b) of Clause (3)(a) gives an additional benefit to the
candi dates for the purpose of passing in the remaining

conpul sory subjects of failure, wherein the deficiency is

nore than the limt of 2 or 3 marks as indicated in C ause 3

(a) wupto the naxi mumof 20 grace marks, but subject to the
condition that it shall belinmited to three subjects only, and
that in any one subject not nore than 10% of the marks for

that subject shall be granted. Under sub clause (d) the

maxi mum 10% grace narks has been extended upto 20 grace

mar ks for a candidate who has actually participated in any
sports or-ganes held in India or abroad at State, National or
International |evel in the sane acadenic year. The

respondent No.1 clainmed the benefit under Sub-cl ause (d),

and it is not in disputethat he is entitled to that benefit. Even
so the respondent No. 1 would have secured only 39 nmarks

after grant of 20 grace marks in the subject Mithematics as
against 52 which is the prescribed mininmum passing marks.

The case of the respondent No.1l, however, is that once
20 grace marks are added to the marks obtained by himin the
subj ect Mathematics, it should be held that he has actually
secured 39 marks in that subject. He then relies on Note 2
sub clause (3) and subnmits that since the marks obtai ned by
himin Mathematics added to the marks obtained by himin
Science is nmore than 105, heis entitled to the benefit of
conbi ned passing in the subjects Mathematics and Sci ence.

Learned counsel for the appellant on the other hand

submitted that sub clause (3) of Note 2 which refers to "a
candi dat e obtai ning not |ess than 105 narks" refers to the

mar ks actually obtai ned by the candi date on the basis of his
performance in the exam nation and not the marks deened to
have been obtai ned by himafter granting grace narks. ~ She
submitted, and in our viewrightly, that sub-clause (3) of
Note 2 is unanbi guous, and permits of no confusion or
controversy. The Regulation clearly nmakes a distinction

bet ween marks "granted’ and nmarks "obtained". \Wenever

the Regul ation refers to the narks obtained by a candidate, it
refers to the marks awarded to himon the basis of his
performance in the examination. But whenever it refers to
marks granted, it refers to the grace marks which are given to
the candidate as a matter of concession. She, therefore,
submitted that the benefit of sub clause (3) of Note 2 may be
given only to a candi date who has actually obtained in the
exam nation 105 nmarks in the subjects Mathematics and

Sci ence taken together and not | ess than 38 marks in the
subject of failure. So far as the appellant is concerned, for
the purpose of sub clause (3) of Note 2, he should be

consi dered to have obtained marks | ess than 38 in the subject
of failure namely, Mathematics since he actually secured

only 19 marks. W find considerable force in the subm ssion
urged on behalf of the appellant and it nust be upheld.

Regul ation 52 refers to the passing marks which a candi date
"must obtain" or "must secure". Cause (3)(a) which deals
with grant of automatic condonation uses the words "shall be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of

8

granted automatic condonati on of nmarks". Simlarly under
Clause (b) of sub-clause (2) of Regulation 3(a) the words
used are "shall also be granted" Clauses 'c’ to 'f’' only extend
the grace marks upto 20. Under Note 2 sub clause (2) which
deals with automatic condonati on of marks, reference is to

the marks "granted". The scheme of the Regulation is
therefore quite clear and it clearly nakes a distinction

bet ween marks "obtai ned" or "secured" and grace narks
"granted". In the light of this, if we consider sub-clause (3)
under Note 2 it would be apparent that the said Sub-clause
does not at all deal with grant of grace marks. Regul ation 52
i s a conprehensive provision and sub-clause (3) under Note

2 only deals with the grant of benefit of conbined passing in
the subjects Mathematics and Science. It begins with a non-
obstante clause and | ays down a special rule notwthstanding
anything contained in Causes (1), (2) and (3)(a) of

Regul ation 52. It clearly inplies that even if a candi date
woul d have ot herw se failed having regard to the provisions

of Clauses (1) and (2), despite grant of grace marks under
Clause (3)(a), yet under sub- clause (3) of Note 2 he is
entitled to the benefit of conbined passing in the subjects
Mat hemati cs and Sci ence,” provided he has obtai ned not |ess
than 105 marks in the aforesaid two subjects taken together
whi | e obtaining not 1ess than 38 marks in the subject or

subj ects of failure. W have already held that obtaining of
not less than 38 marks refers to the marks actually obtained
by a candidate in the exam nation on the basis of his
performance, and without addition of grace marks. So

construed sub-clause (3) of Note 2 does not confer any

benefit on a candi date |ike respondent No.1 who secured

only 19 marks in the subject Mathenmatics, and therefore,

does not fulfil the second condition. W have therefore no
hesitation in holding that sub clause (3) of Note 2 confers no
benefit on the respondent No.1l since he is not eligible
thereunder for the benefit of conbi ned passing, having

secured |l ess than 38 marks in the subject Mathematics. @ The

Hi gh Court was clearly in error in extending to the

respondent No.1, the benefit under the aforesaid provision

We, therefore, hold that the H gh Court was in error in
allowing the wit petition of Respondent No. 1.

Consequently, we allow the appeal and set aside the

i mpugned judgnent and order of the Hi gh Court and di sm ss

the Wit Petition filed by respondent No. 1. We are infornmed
that the respondent l|later re-appeared in the exam nation and
has been decl ared to have passed the examn nation

Before parting with the judgnent we nay observe that

the grant of grace marks being a matter of concession and
which tends to dilute acadeni c standards, Regul ations

dealing with grant of grace nmarks should not be generously
and liberally construed. W have noticed that severa
concessions are given to candi dates by way of grace nmarks.

A candidate may qualify under different C auses of the

Regul ation for the grant of grace narks. It is doubtful if a
candi date can clai mgrace marks under nore than one C ause
even if he nay be eligible for the concession under severa
Clauses. It has been contended before us with considerable
force that a candi date may be granted grace marks under only
one of the Cl auses under the rel evant Regulation, and that in
no case shall he be entitled to the award of grace marks under
nore than one O ause even if under the Regul ation he may

be eligible for grant of grace nmarks under nore than one
Clause. It is quite possible that a candi date nay have taken
part in ganes at the State | evel and may have al so
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participated in the Republic Day Parade and in the

President’s Rally, which are covered by sub-clause (d) (e)

and (f) of Clause (2) wunder Note 1. |If the benefit under al
the three clauses is extended to a failing candidate, it would
really reduce the exani nation conducted by the Board to a
nockery.




