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ACT:

Education |laws-Right to demand by ‘an exam nee an
i nspection, verification and revaluation of answer books-
Constitutional wvalidity of Regul ation 104(3) of t he
Mahar ashtra Secondary  and Hi gher Secondary Educati on Boards
Regul ations, 1977 negati vi ng ~such rights-Principle of
natural justice wunder education I|aws, explained-Del egated
| egi slation and Court power to i'nt erpret-Mharashtra
Secondary and Higher Secondary Boards Act, 1965 Sections 19
and 36-Rules of interpretation of Rules and Regulations,
expl ai ned.

HEADNOTE

In exercise of the powers conferred by Section 36 of
the Maharashtra Secondary and Hi gher Secondary Boards Act,
1965, the State Board has franmed the Miharashtra Secondary
and Hi gher Secondary Education Boards’ Regulations 1977.
These regul ations were sanctioned by the State Governnent
under sub-section 3 of section 36 on 11th July, 1977 and
cane into force on 15th June, 1977. These regul ations were
applied to the Secondary School Certificate examnation and
H gher Secondary Certificate examnation held in Cctober
1977 and thereafter Regulation 104 refers to verification of
marks obtained by a candidate in a subject. dause (1)
thereof restricts verification to checking whether all the
answers have been exanmined and that there has been no
mstake in the totalling of marks for each question in that
subject and transferring marks correctly on the first cover
page of the answer book and whet her the suppl enents attached
to the answer book nentioned by the candidate are in tact.
Clause (1) al so speaks of revaluation and prohibits
reval uati on of the answer books or supplenments. C ause (3)
of the said regulation also speaks of right to claim
revaluation by an examnee and is to the effect: "no
candi date shall <claim or be entitled to revaluation of his
answer or disclosure or inspection of the answer books or
ot her docunments as these are treated by the Divisional Board
as nost confidential.

A number of unsuccessful and di sappointed candi dates
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who had
30
appeared for the H gher Secondary Certificate and Secondary
School Certificate public exaninations conducted by the
Di vi sional Boards functioning under the supervision and
control of the Maharashtra State Board of Secondary and
Hi gher Secondary Education filed a batch of 39 Wit
Petitions in the Hgh Court of Bonbay challenging the
validity of Cdauses (1) and (3) of regulation 104 of the
Mahar ashtra Secondary and H gher Secondary Educati on Boards
Regul ati ons 1977 and seeking the issuance of wits directing
the Board to allow themdisclosure and inspection of their
answer books in the public exam nation, the results whereof
had al ready been published and to conduct a reval uati on of
such of the answer papers as the petitioners may denand
after the inspection

The writ petitioners had based their chal |l enges agai nst
the validity of clauses (1) and (3) of Regulation 104 on
three main grounds:-(1) The I npugned cl auses were violative
of the principles of natural justice; (2) Both clauses (1)
and (3) werewultra viresand wvoidon the ground of their
being in excess of the regulation naking, powers conferred
on the Board by Section 36 of the Act; and (3) The inpugned
provi sions contained in-clauses (1) and (3) were highly
unreasonabl e and since the regulations franed by the Board
are in the nature of bye-laws. they are liable to be struck
down on the ground of unreasonabl eness

The High Court divided the Wit Petitions into two
groups; the first group consisting of cases where the right
of inspection alone was claimed and second group conprising
of cases where the petitioners had clainmed also a further
right to demand a reval uation of the answer papers. The High
Court allowed the petitions by two separate judgnents one in
respect of the first group holding that clause ' (3) of
regul ation 104 which lays down that ~no candidate shall be
entitled to disclosure or inspection of the answer books or
ot her docunents as these are  to be treated 'as nost
confidential is wultra vires on the ground of its being in
excess of the regulation nmaking power of the Board and by
another judgnent in the second group holding that the
provi sions contained in clause (1) of regulation 104 that no
reval uation of the answer books or suppl ements shall be done
is ultra vires the regulation nmaking power conferred by
section 36 and is also illegal and void on the ground of “its
bei ng mani festly unreasonable. Aggrieved by these judgnents
rendered in the two groups of cases the ‘appellant Board
preferred these appeal s after obtaining Special Leave of the
Court.

Al'l owi ng the appeals, the Court
N

HELD: 1:1. Regul ation 104(3) of the Mharashtra
Secondary and
31
H gher Secondary Board Regulations 1977 is valid. The
process of eval uation of answer papers or subsequent
verification of marks under clause (3) of regulation 104
does not attract the principles of natural justice since no
deci si on maki ng process which brings about adverse civi
consequences to the exanmi nees is involved. Non-disclosure or
di sal | owance of the right of inspection of the answer books
as well as denial of the right to ask for a revaluation to
exam nees who are dissatisfied with the results do not visit
themwith adverse civil consequences. There is no substance
in the contention that every adverse verification involves a
condemnati on of the exam nation behind their back and hence.
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constitutes a clear violation of principles of natura
justice.[62E, 41D-E, F-Q@

1:2. The principles of npatural justice cannot be
extended beyond reasonabl e and rational linmts and cannot be
carried into such absurd lengths as to nmake it necessary
that candi dates who have taken a public exam nation should
be allowed to participate in the process of evaluation of
their performances or to verify the correctness of the
eval uati on made by the exami ners by thensel ves conducting an
i nspection of the answer books and determ ni ng whether there
has been a proper and fair valuation of the answers by the
exam ners. [41H, 42A]

Union of Indiav. ML. Kapur, [1974] 1 S.CR 797
referred to

2:1. The guestion whether a particular piece of
del egated | egislation whether a rule or regulation or other
type of statutory-instrument-is in excess of the power of
subordinate | egislation conferred on the del egate has to be
determ ned with reference only to the specific provisions
contained in the relevant statute conferring the power to
nake the —rule, regulation etc. and  also the object and
purpose of the Act as can be gathered from the various
provi sions of the enactnent: [43 A-B]

2:2. The Court cannot substitute its own opinion for
that of the legislature or its delegate as to what principle
or policy would best’ serve the object and purposes of the
Act and it cannot. sit in judgnent -over the w sdom and
ef fectiveness or otherwise of the policy Ilaid down by the
regul ati on maki ng body and declare a regulation to be ultra
vires nerely on the . ground that, in the view of the Court
the i nmpugned provisions will not help to serve the object
and purpose of the Act. So long as the body entrusted with
the task of framing the rules or regulations acts within the
scope of the authority conferredon it, in the sense that
the rules or regulations nmade by it have a rational nexus
with the object and purpose of the statute, the Court should
not concern itself with the wisdom or efficatiousness of
such rules or regulations. It is exclusively wthin the
province of the legislature and its delegate to determni ne as
a matter of policy, howthe provisions of the statute can
best be inpl enented and what neasures,

32

substantive as well as procedural would have to be
incorporated in the rules or regulations for the efficacious
achi evenent of the objects and purposes of the Act. It is
not for the Court to examine the nmerits or denerits of such
a policy because its scrutiny has to be limted to the
guestion as to whether the inmpugned regulations fall within
the scope of the regulation nmaking power conferred on the
del egate by the statute. [43 C F]

3:1. The viewtaken by the H gh Court that clause (3)
of the regulation 104 is ultra vires on the ground of its
being in excess of the regul ati on maki ng power conferred on
the Board is not correct. [45-B]

3.2. Any drawbacks in the policy incorporated in a rule
or regulation wll not render it ultra vires and the Court
cannot strike it down on the ground, that, in its opinion
it is not a wise or prudent, but is even a foolish one, and
that it wll not really serve to effectuate the purposes of
the Act. The legislature and its delegates are the sole
repositories of the power to decide what policy should be
pursued in relation to matters covered by the Act and there
is no scope for interference by the Court wunless the
particul ar provision inpugned before it can be said to
suffer from any legal infirmty, in the sense of its being
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whol Iy beyond the scope of the regulation naking power or
its being inconsistent with any of the provisions of the
parent enactnent or in violation of any of the limtations
i mposed by the Constitution. None of these vitiating factors
are shown to exist in the present case. [46E-F]

3:3. The provisions of sections 19 and 36 of the Act
nmake it clear that a duty is cast on the State Board to
fornulate its policy as to how the exam nations are to be
conducted, how the valuation of the performances of the
candidates is to be nade and by what procedure there results
are to be finalised, conpiled and released it is perfectly
wi thin the conpetence of the Board, rather, it was its plain
duty, to apply its mnd and decide as a matter of policy
relating to the conduct ' of the examination as to whether
di scl osure and inspection of the answer books should be
allowed to the candidates, whether and to what extent
verification of the result should be pernmitted after the
results have been announced and whether any right to claim
reval uati on of* the answer book should be recognised or
provided for. Al these are undoubtedly matters which have
an intinate nexus with the objects  and purposes of the
enactnment and are, therefore, wthin the anbit of the
general power to make regulations conferred by sub-section 1
of section 36, and also within the scope of clauses (c), (f)
and (g) of sub-section 2 of the said section. [44F-H, 45 A-
Bl

4:1. Clause (3) or Regulation 104 -is not in the nature
of a bye-law and it is not an unreasonabl e provision. [46 H]
33

4:2. Wiile the power to make regulations for the
purpose of carrying into effect the provisions of the Act,
is conferred on the Board by section 36, section 38 confers
a distinct power of making bye-laws. The legislature;, while
enacting sections 36 and 38 nust ~ be assuned to have been
fully amare of the niceties of the |egal position governing
the distinction between rul es/regul ations properly so called
and bye-laws. Wen the statute contains a clear indication
that the distinct regulation nmaking power conferred under
section 36 was not intended as a power nerely to  frane
byel aws, it is not open to the Court to ignore the sane and
treat the regul ati ons made under section 36 as nere bye-| aws
in order to bring themwithin the scope of justifiability by
appl ying the test of reasonabl eness. [47 E-QG

4.3. Regul ations nade by the Board under section 36-are
inthe nature of statutory rules and they have the ful
rigour and force of sub-ordinate legislation made by a
del egate duly enpowered in that behalf by the | egislature.
[49 D E]

Sophy Kelly v. The State, 69 Bonbay, L.R 186
overrul ed.

5:1. The provisions contained in a statutory enactnent
or in rules/regulations franed thereunder have to be so
construed as to be in harmony wth each other and where
under a specific section or rule a particular subject has
recei ved special treatnent, such special provision wll
exclude the applicability of any general provision which
m ght otherw se cover the said topic. [52 B-(C

5.2. Regulation 102(2), if properly construed in the
setting in which it occurs only confers a suo notu power on
the Divisional Board to anend the result of the exam nation
in respect of any candidate or candidates on its being found
that such result has been affected by error, malpractice,
fraud, inproper conduct, etc. The error referred to in the
said provision has the context to be understood as being
l[imted to an error rising in consequence of mal practice,
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fraud, inproper conduct or other simlar matter of
what soever nature. Causes (1) and (3) of regulation 104
must be read together and not in isolation. Cause (3) of
regul ation 104 contains is fact a mandate to the Divisiona
Boards to treat the answer books and docunents as
confidential and lays down that no candidate shall be
entitled to claimdisclosure or inspection of the said
confidential books and docunents. Therefore, the Hi gh Court
ought not to have invoked the doctrine of inplied power and
obligation, in the instant case, for the purpose of holding
that because the right of verification has been conferred in
clause (1) of regulation 104, there is an inplied power in
the exam nees to demand  disclosure and inspection and a
corresponding inplied obligation on the part of the Board to
cause such a demand. [52 C-D, H 53 A CDO
34

5:3. Unless it can be said that a bye-law is manifestly
unj ust, capricious, inequitable or partial ini s operation
even a' bye-law cannot be struck down by a Court on the
ground of. _unreasonabl eness nerely because the Court thinks
that it goes further than is necessary or that it does not
i ncorporate certain provisions which, in the opinion of the
Court, would have been fair and whol esonme. The responsible
representative body  entrusted with the power to make bye-
laws nust ordinarily be presumed to know what is necessary,
reasonable, just and fair. The Court ~should be extrenely
reluctant to substitute its opinions and views as what is
wi se, prudent and proper in relationto acadenic nmatters in

preference to those formul ated by pr of essi onal men
possessi ng technical expertise and rich experience of actua
day-to-day working of educational institutions and the

departments controlling them The Court cannot  make a
pedantic and purely idealistic approach to the problens of

this nature, isolated from the actual ~realities and grass
root problenms involved in the working of the system and
unm ndful of the consequences. which would enmanate, if a

purely idealistic view as opposed to a pragmatic one were to
be propounded The Court should also, as far as possible,
avoid any deci sion or interpretation of a statutory
provision, rule or bye-law which wuld bring about the
result of rendering the systemunworkable in practice. [53
F-H, 55 A

Trustees of the Port of Madras v. Am nchand Pyarel al
and ors. [1976] 1 SCR 721 referred to.

Kruse v. Johnson [1898] 2 QB. and Slattery v. Nayl or
[1888] 3 A.C. 446 quoted with approval.

6:1. What constitutes fair play depends upon the facts
and circunstances relating to each particular gi ven
situation. If it is found that every possible precaution has
been taken and all necessary safeguards provided to ensure
that the answer books inclusive of supplenments are kept in
safe custody so as to elimnate the danger of their being
tampered with and that the wevaluation is done by the
exam ners by applying uniform standards w th checks —and
cross checks at different stages and that neasures for
detection of malpractice, etc. have also been effectively
adopted, in such cases, it will not be correct on the part
of the Courts to strike down the provisions prohibiting
reval uation on the ground that it violates the rules of fair
play. Further, the candidates have taken the exam nation
with full awareness of the provisions contained in the
regul ations and in the declarations nade by themin the form
of application for admission to the exam nation they have
solemmly stated that they fully agree to abide by the
regul ati ons issued by the Board. [59 A-C, 60 F-(
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6:2. That the University of Bonbay and sone other
Uni versities have
35
made provisions permitting candi dates to demand reval uation
has little relevance for the purpose of deciding about the
legal validity of the inmpugned regulations franed by the

Board. In the public interest, the results of public
exam nati ons published should have sone finality attached to
them If inspection, verification, in the presence of the

candi dates and revaluation are to be allowed as of right it
may | ead to gross delays and indefinite wuncertainly
particularly in regard to the relative ranking etc of the
candi dat es, besides |eading to utter confusion on account of
the enormty of the labour and tine involved in the process.
[60 H 61 A-D

JUDGVENT:

Cl VI'L APPELLATE JURI SDICTION: "Civil Appeals Nos. 1653
to 1691 of 1980

Appeal s by Special leave fromthe Judgnment and order
dated the 28th & 29 July, 1980 of the Bonbay Hi gh Court in
Wit Petition Nos. 1906, 1772, 1799, 1838, 1885, 1923, 1925,
1926, 1928, 1996- 1998, 2005, 2060-65, 2076, 2099-2102, 2110,
2127, 1909, 1864, 1965, 1889, 1890, 1924, 1927, 2003, 2044,
2098, 2176, 2176, 2177 and 2179 of 1980

R, P. Bhati, Soli J. Sorabjee, Ravi Kul karni, Ravi nder
Narain, A. N Hasker, D. N Msra and Ms. A K Vernma for
the Appell ants.

S. S. Khanduj a and Satya Prakash for the Respondents.

Dr. N M Ghatate for Respondent in CA 1658/ 80.

P. H Parekh and M ss N sha Shrivastava for Respondents
in CA. Nos. 1659 and 1684 of 1980.

V. N Gnpule and Ms. V. D. Khanna, for Respondent in
CA. 1685 of 1980.

The Judgrment of the Court was delivered by

BALAKRI SHNA ERADI, J. It is. combn experience that
whenever the results of Public exam nations conducted by
School Boards and Universities or by other bodies like the
Public Service Conmi ssion a e announced, amdst the
rejoi cings of successful candidates who have secured the
grade of marks anticipated by them it also inevitably
brings with it a long trail of disappointments -and
frustrations as the direct outcome of the non-fructuation of
hopes and expectations harboured in the mnds of the
exam nees based on the candidates own assessnment of their
performance and nerit. Labouring under a feeling that there
has not been a proper evaluation of their perfor-
36
mance in the examination, they would naturally like to have
a revaluation of the answer books and even a persona
i nspection and verification of the answer books for finding
out whether there has been a proper evaluation of the
answers to all questions, whether the totalling of marks has
been correctly done and whether there has been any tanpering
with the seat nunbers witten on the answer books and the
suppl enentary sheets. The question canvassed before wus in
these appeals is whether, under law a candidate has a right
to demand such an inspection, verification and reval uation
of answer books and whether the statutory regul ations framed
by the Maharashtra State Board of Secondary and Hi gher
Secondary education governing the subject insofar as they
categorically state that there shall be no such right can be
said to be ultra vires, unreasonable and void.
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A nunber of such disappointed candidates who had
appeared for the H gher Secondary Certificate and Secondary
School Certificate public exanmi nations conducted by the
Di vi sional Boards functioning under the supervision and
control of the Maharashtra State Board of Secondary and
H gher Secondary Education-hereinafter called ’the Board' -
filed a batch of 39 Wit Petitions in the H gh Court of
Bonbay chall enging the validity of Regulation 104 (3) of the
Mahar ashtra Secondary and Hi gher Secondary Educati on Boards
Regul ati ons 1977 and seeking the issuance of wits directing
the Board appellant herein-to allow to the petitioners
di scl osure and inspection of their answer books in the
Public exam nation, the results whereof had already been
publ i shed and to conduct a revaluation of such of the answer
papers as the petitioners nay denmand after the inspection
The High Court divided the Wit Petitions into two groups,
the first group consisting of- cases where the right of
i nspection al one was claimed and the second group conpri sing
of cases /where the petitioners had clainmed also the further
right to demand a revaluation of the answer papers. Though
all the Wit Petitions were heard ‘together by a Division
Bench consisting of V. S’ Deshpande and V. A Mhta, JJ, the
two groups were disposed of by separate judgnents delivered
on behalf of the Bench on the same day-28th July 1980. The
first group of Wit Petitions was di sposed of by a judgnment
del i vered by Deshpande, J speaking on behal f of the D vision
Bench. There in it was held that clause (3) of Regulation
104 which lays down that no candidate shall be entitled to
di scl osure or inspection of the “answer books or other
docunents as these are to be treated as nost confidential is
ultra vires on the
37
ground of its being in excess of the regul ation-making power
of the Board In the opinion of the Division Bench, the said
provi sion cannot be said to serve any purpose of the Act,
but is, on the contrary, "defeasive" of the sanme. It was
further held that the inpugned clause (3) of Regul ation 104
to the extent to which it prohibits disclosure and
i nspection of the answer books and ot her connected docunents
on the ground of confidentiality is unreasonable and |iable
to be struck down on that ground al so. Accordingly, the High
Court declared clause (3) of Regulation 14 to be void and
allowed the first group of Wit Petitions by directing the
Board to allow inspection of the answer books asked for by
the petitioners and to take consequential action “under
clauses (4) to (6) of Regul ation 104 when found necessary.

The main judgment in the second group of Wit Petitions
was delivered by Mhta, J, holding that the provision
contained in clause (1) of Regul ation 104 that no
reval uati on of the answer books or suppl enment shall be done
isultra vires the regulation making power conferred by
Section 36 and is also illegal and void on the ground of its
being manifestly unreasonable. In the view of the |earned
Judge, inspection and disclosure wll serve no purpose.in
case the further right of revaluation was denied and
i nasmuch as the right to disclosure and inspection had been
recogni sed by the judgnent just then delivered in the first
group of Wit Petitions, the conclusion had necessarily to
follow that the Board was obliged to permt revaluation as
well. On this reasoning, Regulation 104 (i) insofar as it
prohi bits revaluation was declared void and a direction was
issued to the Board that in the case of those exani nees who
had applied for revaluation, such facility should also be
allowed. By a separate judgnment, Deshpande, J. expressed
serious doubts and reservations as to whether a further
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right of reval uation could be spelt out from the
regul ations, but famly agreed with the concl usion expressed
by his colleague stating thus: "rather than allow nmy doubts
to prevail and dissent, | prefer to agree with himin the
above circunmstances". Aggrieved by these judgnents rendered
inthe two groups of cases, the Board has preferred these
appeal s before this Court after obtaining special |eave.

The Maharashtra Secondary and Hi gher Secondary Boards
Act, 1965 (for short, "the Act") has been passed to provide
for the establishnent of a State Board and Divi sional Boards
to regulate certain matters pertaining to secondary and
hi gher secondary education in the State. Section 3 (1)
provi des that the State Govern-

38

ment shall, by notification in the official gazette,
establish a Board for the whole State by the name
"Maharashtra State Board of Secondary and Hi gher Secondary
Education’. By sub-section (2) of the sanme Section, it is
further provided that the State Governnent shall, |ikew se
establish a Board for each of the three divisions under such
name as may be specified in the notification. The appel | ant
Board is the State Board constituted under sub-section (1)
of Section 3.

The powers and duties of the State Board have been
enunerated in clauses(a) to (r) of Section 18 of the Act.
Clause (a) states that it shall be the duty of the Board to
advi se the State Governnent on matters of policy relating to

Secondary or Hi gher Secondary education in ‘general. Thus
under the schene of ‘the Act, the Board is to discharge an
inmportant role in formulating policies on all matters

relating to Secondary and Hi gher Secondary education. C ause
(f) empowers the Board to prescribe the general conditions
governi ng admi ssi on of regular and private candidates to the
final examnation and to specify the conditions regarding
the attendance and character on the fulfillnment of which a
candi date shall have a right to be admtted to and to appear
at any such exam nation

Section 19 deals with the powers and duties ' of a
Di vi sional Board. Under clause (f) it is the duty of the
Di vi sional Board to conduct in the area of its jurisdiction
the final exam nation on behalf of the State Board. C ause
(g) empowers the Divisional Board to appoint paper setters,
transl ators, exam ners, noderators, supervisors and- other
necessary personnel for conducting the final examnation in
the area of its jurisdiction, for evaluation of candidates’
performance and for conpiling and rel ease of the results in
accordance with such instructions as the State Board may
fromtime to tine issue. Under clause (h) it is within the
power of the Divisional Board to admit candidates for the
final exam nation according to the regulations made by the
State Board in this behalf. Cause (m vests the Divisiona
Board with power to generally evaluate the perfornance of
students in all exam nations in secondary schools and juni or
coll eges including the final exam nation and nake necessary
reconmendations to the State Board in that behal f.

Section 36 (1) of the Act enpowers the State Board to
nmake 'regul ations’ for the purpose of carrying into effect
the provisions of the Act. Sub-section (2) states that,
wi t hout prejudice to generality of the foregoing power, such
regul ati ons may provide for any of the
39
matters enunerated in clauses (a) to (n) thereof. C auses
(c), (d), (f) and (g) which alone are relevant for our
present purpose are reproduced bel ow -

"(c) the general conditions governing, adm ssion
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of regular and private candidates for the fina

exam nations, and any particular conditions regarding

attendance and character, on the fulfillment of which a

candi date shall have a right to be adnmitted to and to

appear at any such exam nation;"

"(d) the marks required for passing in any subject
and the final examnation as a whole, and for
exenption, credit and distinction in any subject;"

"(f) the arrangenents for the conduct of fina
exam nations by the Divisional Boards and publication
of results;"

"(g) the appointnent of exam ners, their powers
and duties in relation to the final exam nations and
their remuneration;"

Sub-section (3) lays down that no regul ati on made under
this section shall have effect until the same has been
sanctioned by the State Governnent.

Section 38 has conferred on the State Board a distinct
power to ‘nmake 'bye-laws’ consistent with the Act and the
regul ati ons - made t hereunder.” Such bye-laws are to provide
for the procedure to be followed at the neetings of the
Board and the Divisional Boards and the Committee appointed
by any of them and the numbers of nenbers required to forma
guorum at such neetings and any other matters solely
concerning the Boards and their Comittees not provided for
by the Act and the regul ati ons nade thereunder

Three Divisional Boards have been set up in Maharashtra
by the State CGovernment in exercise of the power conferred
by Section 3 and these Boards -are in charge of the Poona
Di vi si on, Aurangabad Di vi si-on and Vi dhar bha Di vi si on
respectively. These three Divisional Boards -conduct two
public exam nat i ons, nanel vy, the Hi gher Secondary
Certificate exam nation-"H. S. C exam nation"-whi ch is
conducted at the end of the higher secondary education
course and
40
the Secondary School Certificate exam nation-"S. S. C
exam nation"-conducted at the end of the secondary schoo
educati on course.

In exercise of the powers conferred by Section 36 of
the Act, the State Board has framed the Mharashtra
Secondary and Higher Secondary Educati on Boards Regul ati ons
1977. These regul ations were sanctioned by the State
Covernment under sub-section (3) of Section 36 and were
published on the 11th July, 1977. They are to be deened to
have come into force on 15th June 1977. These regul ations
were applied to the Secondary School Certificate exam nation
and Higher Secondary Certificate exam nation held in
Cctober, 1977 and thereafter. The regul ations consist of 3

parts. Part | contains the provisions combn to Secondary
School Certificate (S.S.C.) and Higher Secondary Certificate
(H. S.C.) exaninations; Par t Il cont ai ns regul ati ons
pertaining to S.S.C. examination only and Part 1l1" ‘those

pertaining exclusively to the H gher Secondary Certificate

exam nati ons Regulation 104 with which we are concerned

occurs in Part IIl and clauses (1) to (3) thereof which

alone are relevant for the purposes of this case require to
be reproduced here:

"104. VERI FI CATI ON OF MARKS OBTAI NED BY A CANDI DATE IN A
SUBJECT.

(1) Any candidate who has appeared at the Hi gher

Secondary Certificate exam nation may apply

to the Divisional Secretary for verification

of marks in any particular subject. The

verification will be restricted to checking
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whet her all the answers have been exam ned
and that there has been no mistake in the
totalling of marks for each question in that
subject and transferring marks correctly on
the first cover page of the answer-book and
whet her the suppl enents attached to the
answer book nentioned by the candidate are in
tact. No revaluation of the answer-book or
suppl enents shall be done.

(2) Such an application nmust be nmade by the
candi date through the head of the junior
col | ege whi ch present ed him for the
exam nation, wthin two  weeks of t he
decl arati on of the exam nation results

41
and nust be acconpanied by a fee of Rs. 10/-
f or “each subj ect

(3) No candidate shall claim or be entitled to
revaluation of _his answers or disclosure or
i nspection of the  answer-books or other
docunents _as these are treated by the
Di vi si onal Board as nost confidential."

Before the Hi gh Court, the Wit Petitioners had based
their challenge against the validity of clauses (1) and (3)
of Regul ation 104 on three main grounds. The first ground of
attack was that the  inpugned clauses were violative of the
principles of natural justice. Secondly, it was urged that
both clauses (1) and (3) were wultra vires and void on the
ground of their being in excess ~of the regulation naking
powers conferred on the Board by Section 36 of the Act. The
third ground of challenge was that the inpugned provisions
contained in clauses (I) and (3) were highly unreasonabl e
and since the regulations franed by the Board are in the
nature of bye-laws, they are liable to be struck down on the
ground of unreasonabl eness.

Though the main plank of the arguments advanced on
behal f of the petitioners before the H gh Court appears to
have been the plea of violation of principle of natura
justice, the said contention did not find favour with the
| earned Judges of the Division Bench. The H gh Court
rejected the contention advanced on behal f of the
petitioners that non-disclosure or disallowance of the right
or inspection of the answer-books as well as denial of the
right to ask for a revaluation to exam nees who are
dissatisfied with the results visits themwth adverse civi
consequences. The further argunent that —every  adverse
"verification" involves a condemation of the  exani nees
behi nd their back and hence constitutes a clear violation of
principles of natural justice was also not accepted by the
High Court. In our opinion, the Hi gh Court was perfectly
right in taking this view and in holding that (the "process
of eval uation of answer papers or of subsequent verification
of marks" under clause (3) of Regulation 104 does not
attract the principles of natural justice since no decision
maki ng process which brings about adverse civil consequences
to the exanmnees in involved. The principles of natura
justice cannot be extended beyond reasonable and rationa
l[imts and cannot be carried to such absurd Iengths as to
make it necessary that candidates who have taken a public
exam nation should be allowed to participate in the process
of eval uation of their performances or
42
to verify the correctness of the evaluation nmade by the
exam ners by thenselves conducting an inspection of the
answer - books and determ ni ng whet her there has been a proper
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and fair valuation of the answers by the examners As
succinctly put by Mathew, J in his judgnent in the Union of
India v. ML. Kapur, "it is not expedient to extend the
hori zon of natural justice involved in the Audi alteram
partemrule to the twlight =zone of nere expectations,
however great they m ght be". The challenge | evell ed agai nst
the validity of clause (3) of Regulation 104 based on the
pl ea of violation of natural justice was, therefore, rightly
rejected by the H gh Court.

The High Court in its judgment in the first group of
cases then went on to consider the next two grounds of
chal l enge put forward by the petitioners. nanely, that
clause (3) is ultra vires on the ground of its being in
excess of the regul ati on naki ng powers of the Board and that
in any event it is void on the ground of unreasonabl eness
Board these grounds of challenge were upheld by the Hi gh
Court and, in consequence thereof, clause (3) of Regulation
104 has” been struck -down by the |earned Judges as illegal
ultra vires and void. After giving our careful consideration
to the argunents advanced by the learned counsel appearing
on both sides, we have unhesitatingly come to the concl usion
that the view so taken by the H gh Court is wholly erroneous
and unsust ai nabl e.

We shall first take up for consideration the contention
that clause (3) of Regulation 104 is ultra vires the
regul ati on-maki ng powers of the Board. The point urged by
the petitioners before the H gh~ Court - was that the
prohi bi ti on against. 'the inspection or disclosure of the
answer papers and other docunents and the declaration nmade
in the inpugned clause that they are "treated by the
Di vi sional Board as confidential documents" do not serve any
of the purposes of the Act and hence these provisions are
ultra vires. The Hgh Court was of the view that the said
contention of the petitioners had to be exani ned against the
back-drop of the fact disclosed by sone of the records
produced before it that in the past there had been a few
i nstances where sone students possessing inferior nmerits had
succeeded in passing off the answer papers of / other
brilliant students as their own by tanpering wth seat
nunbers or ot herwi se and the verification process
contenpl ated under Regulation 104 had failed to detect the
m schief. In our opinion, this
43
approach made by the High Court was not correct or proper
because the question whether a particul ar piece of delegated
| egi sl ati on-whether a rule or regulation or other type of
statutory instrunent-is in excess of the power of
subordinate legislation conferred on the del egate has to be
determned with reference only to the specific provisions
contained in the relevant statute conferring the power to
nake the rule, regulation, etc. and also the object and
purpose of the Act as can be gathered from the ‘various
provisions of the enactment. It would be wholly wong for
the court to substitute its own opinion for that of the
legislature or its delegate as to what principle or policy
woul d best serve the objects and purposes of the Act and to
sit in judgment over the w sdom and effectiveness or
otherwi se of the policy laid down by the regul ation-naki ng
body and declare a regulation to be ultra vires merely on
the ground that, in the view of the Court, the inpugned
provisions will not help to serve the object and purpose of
the Act. So long as the body entrusted wth the task of
framing the rules or regulations acts wthin the scope of
the authority conferred on it, in the sense that the rules
or regulations made by it have a rational acts within the
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object and purpose of the Statute, the court should not
concern itself wth the wi sdomor efficaciousness of such
rules or regulations. It is exclusively within the province
of the legislature and its delegate to determine, as a
matter of policy, how the provisions of the Statute can best
be i mpl emented and what neasures, substantive as well as
procedural would have to be incorporated in the rules or
regul ations for the efficacious achievenent of the objects
and purposes of the Act. It is not for the Court to exam ne
the merits or denerits of such a policy because its scrutiny
has to be limted to the question as to whether the imnmpugned

regul ations fall wthin the scope of the regul ati on-making
power conferred on the delegated by the Statute. Though this
| egal position is well established by a long series of

decisions of this Court, we have considered it necessary to
reiterate it in view of the manifestly erroneous approach
made by the High Court to the consideration of the question
as to whether the inpugned clause (3) of Regulation 104 is
ultra vires. In the light of “the aforesaid principles, we
shal | now proceed to consider the chall enge |evelled agai nst
the validity of the Regul ation 104 (3).

As already noticed, the power to make regulations is
conferred on the Board by Section 36 of the Act. Sub-section
(1) of the said Section |lays down that the Board may make
regul ations for the purpose of carrying into effect the
provi sions of the Act. Sub-

44

section (2) enunerates, in clause (a) to (n) the various
matters for which ‘the provisions™ may be nmade by such
regul ations, the said enuneration being w thout prejudice to
the generality of the power conferred by sub-section (1). W
have already extracted clauses (c), (d), (f) and (g) which
deal with the conditions governing admn ssion of candidates
for the final exam nations, the arrangenent for the conduct
of final examinations by the D visional Boards and for
publication of results, and the appointnent of exam ners,
their powers and duties in (relation to the fina
exam nations, etc. These topics are conprehensive enough to
cover the prescription of the procedure for finalizing the
results of the examination based on the evaluation of the
answers of the candidates who have appeared for the
exam nations, as well as the |aying down of the restrictive
provisions relating to verification of marks, prohibition
agai nst di sclosure and inspection of answer books and denia
of any right or claimfor evaluation. W fail to see howit
can be said that these are not nmatters pertaining to the
conduct of the final exam nation and the publication of the
results of such exam nation. Further, Section 19 of the Act
which sets out the powers and duties of a Divisional Board
lays down in clauses (f) and (g) that the Board shall have
the power and is under a duty to conduct in the area of its
jurisdiction the final examination on behalf of the State
Board and to appoint paper-setters, examners, etc, for
conducting the final examnation in the area of its
jurisdiction, for evaluation of candidates, performances and
for conpiling and rel ease of results in accordance with such
instructions as the State Board may fromtinme to tinme issue.
It is thus clear that the conduct of the final exam nation
and the evaluation of the candidates’ performance and the
conpiling and release of results are all to be carried out
by the divisional Board in accordance with the instructions
to be issued by the State Board fromtine to tine. It is,
therefore, nanifest that a duty is cast on the State Board
to fornmulate its policy as to how the examinations are to be
conducted, how the evaluation of the perfornmances of the
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candidates is to be nmade and by what procedure the results
are to be finalised, conmpiled and rel eased. |In our opinion

it was perfectly within the conpetence of the Board, rather
it was its plain duty, to apply its mind and decide as a
matter of policy relating to the conduct of the exam nation
as to whether disclosure and inspection of the answer books
should be allowed to the candidates, whether and to what
extent verification of the result I should be pernmtted
after the results have already been announced and whet her
any right to claimrevaluation of the answer books

45

should be recognised or provided for. Al these are
undoubtedly matters which have an intimate nexus with the
obj ects and purposes of the enactnent and are, therefore,
within the anbit of the general power to nmake regul ations
conferred under Sub-section (1) of Section 36. In addition

these matters fall also wthin the scope of clause (c), (f)
and (g) of sub-section (2) of the said Section. W do not,
therefore, find it possible to accept as correct the view
expressed by the H gh Court that clause (3) of Regulation
104 is wultra vires on the ground of its being in excess of
the regul ati on-nmaki ng power conferred on the Board |nstead
of confining itself to a consideration whether the inpugned
regul ations fall wthinthe four corners of the Statute and
particularly of Section 36 thereof which confers the power
to mmke regulations, the H gh Court enbarked upon an
i nvestigation as to whether the prohibition agai nst
di scl osure and ilnspection of answer books and other
docunents inmposed by the inpugned clause (3) of Regulation
104 would, in practice, effectively serve the purpose of the
Act ensuring fair play to the exam nees) The H-gh Court was
of the opinion that in deciding the question as to whether
the inpugned clause was wultra vires, the Court had to bear
inmnd "the glaring deficiencies" found to exist, in the
wor ki ng  of the system inspite of all the elaborate
precautionary measures taken for ~preventing such |apses
which were detailed in the affidavit in reply and "the far-
reaching inplications of the said deficiencies on the future
of the exam nees" and it went on to observe that "the nexus
or absence thereof between the purposes of the Act or the
purpose of the examnation and the prohibition against
i nspection in the inpugned clause can be discovered only by

reference to these factors . Wen the H gh Court proceeded
to nake followi ng further observations:
"The exam nee is t he per son affected by

m scal cul ation of totals, omissions to exanine any
answer, msplacenment of the supplenmentaries of the
answer books and misplacenent or tanpering wth the
said record in any manner, if any. Adverse result
creates suspicion in his mnd about the possible errors
inthe systemand his claimto inspection against this
background must be held to be reasonabl e and cal cul at ed
to observe the purposes of the exam nation as also the
over-all purposes of the Act. This enables him to
verify if his suspicions are ill or well founded.
Exi stence of sone over-riding factors alone can justify
denial of his claim™
46
The High Court concluded the discussion by stating
"Such confidentiality cannot be found to be serving any
purpose of the Act nerely because it was acquiesced in the
past or accepted without challenge. According to M.
Setal vad, authority to treat these docunments confidential is
implicit in the very power to hold the exam nation itself,
it being necessary to secure effective achievenent of the
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process. This is too broad a statement to adnmt of any
scrutiny. No such power can, however, be inplied unless its
i ndi spensibility of treating the question papers and nanes
of the question setters and examiners confidential, up to a
certain stage can easily be appreciated. Their premature
di scl osure or exposure may def eat the pur pose of
exam nations and make a nockery of its very conception. It
is, however difficult to see any purpose of continuing to
keep them confidential at any rate after the declaration of
the results.”

I n our opinion, the aforesaid approach made by the Hi gh
Court is wholly incorrect and fallacious. The Court cannot
sit in judgnent over the wi sdom of the policy evolved by the
| egi sl ature and the subordinate regulation-making body. It
may be a wise policy which will fully effectuate the purpose
of the enactnment or it nmay be lacking in effectiveness and
hence calling for revision and inprovement. But any
drawbacks in the policy incorporated in a rule or regulation
will not 'render it~ ultra vires and the Court cannot strike
it down on the ground that, in its opinion, it is not a wse
or prudent  policy, but is even a foolish one, and that it
will not really serve to effectuate the purposes of the Act.
The legislature and its delegate are the sole repositories
of the power to decide what policy should be pursued in
relation to matters covered by the Act and there is no scope
for interference by the Court unless the particular
provi si on i mpugned before it can be said to suffer from any
legal infirmty, in the sense of its being wholly beyond the
scope of the regulation-naking power or its bei ng
inconsistent with any of the provisions ~of the parent
enactnment or in violation of any of the limtations inposed
by the Constitution. None of these vitiating factors are
shown to exist in the present case and hence there was no
scope at all for the H gh Court to invalidate the provision
contained in clause (3) of Regulation 104 as ultra vires on
the grounds of its being in excess of the regul ation-making
power conferred on the Board. Equally wuntenable, in our
opinion, is the next and last ground by the H gh 'Court for
striking down clause (3) of Regulation 104 as unreasonabl e,
nanmely, that it is in the nature of a bye-law and is ultra
vires on the ground of its being an
47
unreasonabl e provision. It is clear fromthe schene of the
Act and nore particularly, Section 18, 19 and 34 that the
| egislature has laid domm in broad terns its policy to
provide for the establishnent of a State Board and
Di vi si onal Boards to regulate matters pertaining to
secondary and hi gher secondary education  and it  has
authorised the State Government in the first instance and
subsequently the Board to enunciate the details for carrying
into effect the purposes of the Act by fram ng regul ati ons.
It is a coomon |egislative practice that the |egislature my
choose to lay down only the general policy and |leave to its
del egate to mmke detailed provisions for <carrying into
effect the said policy and effectuate the purposes of the
Statute by framing rul es/regul ations which are in the nature
of subordinate legislation. Sec. 3(39) of the Bonbay Cenera
Cl auses Act, 1904, which defines the ’'rule states: Rule
shall nean a rule made in exercise of the power under any
enactment and shall include any regul ati on made under a rule
or under any enactnment." It is inportant to notice that a
di stinct power of making bye-laws has been conferred by the
Act on the State Board under Section 38. The | egislature has
thus maintai ned in the Statute in question a clear
di stinction between 'bye-laws’ and ’'regulations’. The bye-
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laws to be franmed under Section 38 are to relate only to
procedural matters concerning the holding of neetings of
State Board, Divisional Boards and the Committee, the quorum
required, etc More inportant matters affecting the rights of
parties and |aying dowmn the manner in which the provisions
of the Act are to be carried into effect have been reserved
to be provided for by regul ati ons nmade under Section 36. The
| egi slature, while enacting Sections 36 and 38, nust be
assuned to have been fully aware of the niceties of the
| egal posi tion governing the di stinction bet ween
rul es/regul ati ons properly so called and bye-laws. \Wen the
statute contains a clear indication that the distinct
regul ati on-maki ng power ‘conferred under Section 36 was not
i ntended as a power nerely to franme bye-laws, it is not open
to the Court to ignore the sane and treat the regul ations
made under Section 36 as nmere bye-laws in order to bring
themwi thin the scope of justiciability by applying the test
of reasonabl eness.

It is also relevant to notice in this context the
nature and conposition of the body on which the regul ation-
maki ng power has been conferred by the Act. The conposition
of the State Board is set out in Section 5. It will be seen
therefromthat the Board is to have as ex-officio nenbers
the Director of Education of the
48
State Governnent, the Director of Hi gher ‘Education of the
State CGovernment, the Chairnen of the Divisional Boards, the
director of Technical Education of the State, the Director
of Agriculture, the Director of the State 'Institute of
Educati on. Then there is a class of _elected nenmbers
consi sting of one representative fromeach University in the
State el ected by the Academ ¢ Council of the University, two
nmenbers el ected by the Maharashtra Legi sl ative Assenbly from
amongst  its menbers and one menber el ected by the
Mahar ashtra Legi sl ative Council from anongst its nenbers.
Next cones the category of nom nated nmenbers belonging to
five different categories described in clauses (i) to (v)
under class (C) in the Section, aggregating 21 in all. It
will be seen fromthese clauses that these noninated nenbers
are to be drawn from anongst Principals, Headmasters,
Headm stresses, teachers of Junior Colleges and - Secondary
School s, representatives of managing bodies of secondary
schools and junior colleges, persons having speci al
know edge or practical experience in matters connected with
primary, secondary or higher secondary education. The State
Board is thus conmprised of nmenbers who can be reasonably
expected to possess intinmate know edge, practical know how,
expertise and experience in all matters pertaining to the
field of education-school and collegiate-and it is to such a
highly responsible body of professional nen that the
| egi slature has entrusted the task of fram ng regulations
laving down the details of policy of working out the
provisions of the Act are to be carried into effect. Section
37(i) lays down that the first regul ati ons shall be made by
the State Governnent and they shall continue to be in force
until the newregulations are nmade by the Board under
section 36. There is also the further safeguard provided in
sub-section (3) of Section 36 that no regul ati on made under
that Section shall have the effect until the same has been
sanctioned by the State Governnent. Even nore significant is
the provi sion contained in sub-section (2) of Section 37
conferring a concurrent power on the State Governnent to
make any new regulations in respect of any of the matters
referred to in Section 36 and thereby nodify or repea
either wholly or in part the regulations made by the State
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Board. The said sub-sectionis in the following terns :
"37. (2) If it shall at any tine appear to the

State Government that it is expedient to nake any new

regul ations in respect of any of the natters referred

to in Section 36 or that any regulations referred to in
sub-section (i) or made by the State Board under
section 36 need to be nodi-

49

fied or repealed, either wholly or in part, the State

Government may after consultation with the State Board

and by notification in the official Gazette, nake such

regul ations, or nodify or repeal any such regul ati ons,
either wholly or in part. The regulations so nmade,
nodi fied or repealed shall take effect fromsuch date
as the State GCGovernnent nmay in such notification
specify or if no such date is specified, fromthe date
of publication of the said notification in the Oficia

Gazette, except as respects anything done or onmitted to

be done before such date."

I N our-opi nion, there cannot be a clearer indication of
the intention of the | egislature regarding the true
character of the regul ations which are to be nade either
under Section 36 or -under the provisions of either sub-
section (1) or sub-section (2) of the Section 37, nanely,
that they are in /'the nature of subordinate |egislation
having the force of /rule framed under ‘a Statute anplifying
and supplenenting its provisions by laying  down how the
| egislative policy is to be carried into effect with respect
to different situations that nmay arise in the inplementation
of the object and purposes of  Statute. Viewed in this
setting, we are unhesitatingly of the opinion ‘that the
regul ations made by the Board under Section 36 are in the
nature of statutory rules and they have the full vigour and
force of subordinate |egislation mnmade by a delegate duly
enpowered in that behalf by the |legislature. In support of
its conclusion that the Regulations framed under Section 36
are only in the nature of byel aws, the Division Bench of the
H gh Court has strongly relied on an earlier ruling of the
same court in Sophy Kelly v. The State, (1) where another
Di vi sion Bench has expressed the view that the earlier set
of regulations framed under Section 36 of the Act are only
in the nature of bye-laws. In arriving at the -said
conclusion, the Court is not seen to have adverted to nost
of the crucial aspects pointed out by us in the preceding
paragraphs. W are unable to accept the said -decision as
 ayi ng down correct | aw.

In the light of what we have stated above, the
constitutionality of the inmpugned regulations (has to be
adjudged only by a threefold test, nanmely, (1) whether the
provi sions of such regulations fall within the scope and
ambit of the power conferred by the statute on the‘del egate;
(2) whether the rules/regulations framed by the
50
del egate are to any extent inconsistent with the provisions
of the parents enactnment and lastly (3) whether they
infringe any of the fundamental rights or other restrictions
or limtations inposed by the Constitution. W have al ready
held that the High Court was in error in holding that the
provi sions of clause (3) of Regulation 104 do not serve the
purpose of carrying into effect the provisions of the Act
and are wultra vires on the ground of their being in excess
of the regul ation-maki ng power conferred by Section 36. The
Wit Petitioners had no case before the High Court that the
i mpugned clauses of the regulations were liable to be
invalidated on the application of second and third tests.
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Besi des the contention that the inmpugned regulations were
ultra vires the power conferred under Section 36(1), the
only other point urged was that they were in the nature of
bye-laws and were liable to be struck down on the ground of
unr easonabl eness.

In view of the conclusion expressed by us that the
regul ati ons cannot be regarded as nere bye-laws, the
contention raised on alleged unreasonableness does not
really call for consideration. However, since the H gh Court
has discussed the said aspect at great length inits tw
judgrments and fairly el aborate argunents were al so advanced
before us by the | earned advocates appearing on both sides,
we think it is only fair and proper that we should briefly
express our views on the nerits of the question concerning
the reasonabl eness of inpugned regul ation. The reason which
wei ghed with the H gh Court for declaring that clause (3) of
Regul ati on 104, which states <that no candidate should be
entitled to claimdisclosure and inspection of the answer
books and ot her connected docunents and that they are to be
treated ‘as confidential suffers from the vice of
unreasonabl eness is that denial~ of the right of disclosure
and inspection is 'defeasive of the right of verification
conferred on the exam nees under sub-clause (1) of the sane
clause as well as the right flow ng from sub-cl ause (2) of
Regul ati on 102 whereby the Divisional Board is invested with
the power to amend the result of any candidate in an
exam nation where it is found that “the result has been
affected by error, nmalpractice, fraud, etc. Dealing wth
this aspect, the H gh Court has observed as follows in paras
46 and 47 of its judgnent:

"We, however, —do not think that nere absence of
any positive provision for inspection can be decisive

of examnees’ claim thereto. "The Board itself s

conscious of the falliability of its system and the

possibility of inadvertent
51

or deliberate errors and mal practices. It has,

therefore, provided correctives against such'errors in

Regul ations 102 and 104. Right of verification and

power of correction of the results, conferred under

these regul ati ons nmust be assumed to have been intended
to be effective. Experience of a few years however, has
reveal ed several deficiencies in the functioning of the
system and denonstrated how the said system  of
verification and powers of correction can becone

i nef fective. Entire reliance on t he Board’ s

adm nistration even for the mnisterial part of these

functions may reduce these provisions to a dead letter.

These rights and powers can be better effectuated by

enabling the examnee, to have hinself inspection of

the papers. Such a right indeed is inplicit- in the
right of wverification. The power to correct the errors
and amend result contenpl ated under Regul ati ons 104 and

102 also imply an obligation to facilitate tracing of

such errors and nmlpractices and provide effective

machi nery for their detection. This includes an inplied
obligation to give inspection of the answer papers to
the interested person such as the exam nee. The
mal practices involved in passing off papers witten by
one as that of others and mani pul ati ons and tanpering
and the frauds involved therein, cannot be effectively
detected and renmedi ed unl ess, anmong others, the
exam nee hinmself s enabled to inspect the answer
papers. This is indispensible even for verifying the
claimas to the presence or absence of any exani nee.
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The right of inspection thus is the integral part of
right of wverification and obligation to trace and
correct the errors as inplied in Regulations 102 and
104. Doctrine of inplied power and obligation and right
and duties make up for the absence of positive
provi si ons.

47. 1t is true that such right of inspection does
not seem to have been recognised under any system of
examnation in India and its recognition is bound to
unsettle the age old practice followed and notions
entertained. The decisionis bound to have effects on
exam nation in several other fields, apart fromthe one
contenpl ated by the Board or Universities. Consequences
on adm nistration also are bound to be far-reaching,
necessitating setting up sone additional machinery, and
may prove to be time consuming and expensive. W,
however, find  that such right of inspection has now
becone i ndispensible for effectuating the

52
underlyi ng purpose of~ examination. None of these
consi-derations appear to us to be, t her ef ore,
rel evant."

We consider that the ~above approach made by the Hi gh
Court is totally fallacious and is vitiated by its failure
to follow the well-established doctrine of interpretation
that the provisions contained in a statutory enactnent or in
rul es/regul ations franed there under have to be so construed
as to be in harnony with each ot her and that where under a
specific section or rule a particular subject has received
special treatment, such special  provision wll exclude the
applicability of any general provision which m ght otherw se
cover the said topic. Regulation 102 (2), if  properly
construed in the setting in which it occurs, only confers a
suo notu power on the Divisional Boardto anend the result
of the examination in respect of any candi date or candi dates
on its being found that such result has been affected by

error, nmalpractice, fraud, inproper conduct, etc. The
"error’ referred toin the said provision has, in the
context, to be understood as being limted to an  error
arising in consequence of malpractice, fraud, _inproper

conduct or other simlar matter of whatsoever nature. W are
unable to understand this provision as conferring any right
on an examnee to demand a disclosure, inspection or
verification of his answer books or other rel ated docunents.
Al'l scope for doubt or speculation in relation to this
matter has, however, been elimnated by the provision
contained in Regulation 104 which specifically “deals with
the subject of verification of marks obtained by a
candi date. C ause (1) of the said regulation states that any
candi date who has appeared at the H. S.C exanmination may
apply to Divisional Secretary for verification of marks,
particularly in any subject, but such verification wll be
restricted to check whether all the answers have been
exam ned and whether any mistake has been committed in
totalling of marks in that subject or in transferring marks
correctly on the Ist cover page of the answer book as well
as whether the supplenents attached to the answer books as
nmentioned by the candidates are in tact. Cause (3) of the
said Regulation inposes the further Ilimtation that no
candi date shall claimor be entitled to revaluation of his
answer book or disclosure or inspection of the answer book
or further docunents as these are to be treated by the
Di vi si onal Boards as nost confidential. It is obvious that
clauses (1) and (3) have to be read together and not in
i solation fromeach other as has apparently been done by the
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Hi gh Court. The right of verification conferred by clause
(1) is subject to the limtation contained in the sane
cl ause that no revaluation of the
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answer books or supplenents shall be done and the further
restriction inposed by clause (3), prohibiting disclosure or
i nspection of the answer books. The H gh Court seens to have
construed the last portion of clause (3) as inplying that
the confidentiality of the answer book is to be declared by
some order of the Divisional Board and it has proceeded to
hold that since no such order was brought to the notice of
the Court there was no basis for treating the answer books
as confidential. 1In our opinion, this interpretation of the
concl uding words of clause. (3) is incorrect. Wuat is laid
down therein is that the answer books and ot her docunents
are to be treated by the Divisional Boards as nost
confidential. In other words this clause of the regulation
contains a mandate to the Divisional Boards to treat the
answer ' book and docunents as confidential and | ays down that
no candidate shall be entitled to claim disclosure or
i nspection of ~the said confidential books and docunents. W
are also of the opinion that the H gh Court was in error in
i nvoking the ’doctrine of inplied power and obligation for
the purpose of hol di ng that because the right of
verification has been conferred by clause (1) of Regulation
104, there is an inplied power in the exam nees to demand
di scl osure and i nspection and a -corresponding inplied
obligation on the part of the Board to accede to such a
demand. There 1is no 'scope at all for invoking any such
i mplied power or inputing to the regul ation-making authority
an intention to confer such power by inplication when there
is an express provision contained  in the very sane
regul ation clause (3) which clearly manifests the contrary
intention and states in categorical terns that there shal
be no claimor entitlement for discolor or inspection of the
answer books.

The legal position is nowwell-established that even a
bye-l aw cannot be struck down by the Court on the ground of
unr easonabl eness nmerely because the Court thinks that it
goes further than "is necessary" or that it does not
i ncorporate certain provisions which, in the opinion of the
court, would have been fair and whol esone. The Court cannot
say that a bye-law is unreasonable nerely because the judges
do not approve of it. Unless it can be said that a byelaw
is mani festly unjust, capricious, inequitable, or partial in
its operation, it cannot be invalidated by the Court on the
ground of unreasonabl eness. The responsible representative
body entrusted with the power to make by |aws  nust
ordinarily be presuned to know what is necessary,
reasonable, just and fair. In this connection we nay
usefully extract the following off-quoted observations of
Lord
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Russell of Killowen in Kruse v. John son, (1)

"When the Court is called upon to consider the
byel aws of public representative bodies clothed wth
the anple authority which | have described, acconpanied
by the checks and safeguards which |I have mentioned,
think the consideration of such bye-laws ought to be
approached from a different standpoint. They ought to
be supported if possible. They ought to be, as has been
sai d, 'benevolently interpreted and credit ought to be
given to those who have to administer themthat they
wi Il be reasonabl e adm nistered."

"The | earned Chief Justice said further that there
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may be

'cases in which it would be the duty of the court to

condemn by-1laws nmade under such authority as these were

made (by a county council) as invalid be cause
unreasonabl e. But unreasonable in what sense ? If for
instance, they were found to be partial and unequal in
their operation as between different classes; if they
were manifestly unjust; if they disclosed bad faith; if
t hey i nvol ved such oppr essi ve or grat ui t ous
interference with the rights of those subject to them
as could find no justification in the mnds of
reasonable men, the court mght well say, ’Parlianent
never intended to give authority to nake such rules;
they are wunreasonable and wultra vires.” But it is in
this and this sense only, as | conceive, that the
guestion of reasonableness can unreasonabl eness can
properly be regarded. A bye-lawis not unreasonable
nmerely because particul ar judges may think that it goes
further than i's prudent _or necessary or convenient or
because it is not acconpanied by an exception which
sonmejudges may think ought to be there' ."
W nmay also refer with advantage to the well-known deci sion
of the Privy Council in Slattery v. Naylor (2) where it has
been laid down that when considering whether a bye-lawis
reasonable or not, the Court would need a strong case to be
nmade against it and would decline to - determ ne whether it
woul d have been wi ser
55
or nore prudent to nake the bye-law | ess absolute or will it
hol d t he bye-1 aw t 0o be unreasonabl e because consi derati ons
which the court would itself have regarded in framing such a
bye-1 aw have been over |ooked or reflected by its framers.
The principles laid dowmm as aforesaid in Kruse v. Johnson
and Stattery v. Naylor have been cited with approval and
applied by this Court in Trustees of the Port of Madras v.
Am nchand Pyarelal & O's., (1)

As already noticed, one of the principal factors which
appears to have weighed wth the H gh Court is  that in
certain stray instances (specific instances referred to in
the Judgnent are only about three in nunber), errors or
irregularities had gone unnoticed in the past even after
verification of the concerned answer —books had been
conducted according to the existing procedure and it was
only after further scrutiny nade either on orders of court
or in the wake of contentions raised in petitions filed
before a court that such errors or irregularities were
ultimately discovered. 1In this connection we consider it
necessary to recall the observations made by Krishna lyer, J
in R S Joshi v. Alit MIls that "a |l aw has to be adjudged
for its constitutionality by the generality of cases it
covers, not by the freaks and exceptions it martyrs". It is
seen from the affidavits that form part of the record of
this case that the three Divisional Boards conduct the H
S.C. examinations twice every year, i.e. in Mrch -and
Cct ober every year. The nunber of candi dates who appeared
for the H S.C exanmination in March 1980 was 1, 15, 364.
Li kewise, the S.S.C. Public exam nation is also conducted by
the Divisional Boards twi ce during the year, and the numnber
of candi dates appearing in the said exam nation is very nuch
| arger than the nunber appearing in the H S. C exam nation.
Fromthe figures furnished by the Board, it is seen that
there is a progressive increase from year to year in the
nunber  of candi dat es appearing in both these public
exam nations. In Mirch 1980, a total nunber of 2, 99, 267
had appeared in the S.S.C exam nation. Considering the
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enormty of the task of evaluation discharged by the Board
through the exam ners appointed by it, it is really a matter
for satisfaction that proved instances of errors and
irregularities have been so fewas to be counted on one’'s
fingers. Instead of viewing the matter fromthis correct
perspective, we regret to find the fact that the H gh Court
| ai d undue and exaggerated stress on sone stray instance and
nmade it a basis for reaching the conclusion that reasonable
fair play to the candi dates can be assured only if
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the right of disclosure and personal inspection is allowed
to the candidates as part of the process of verification

Thi s approach does not ‘appeal to wus as legally correct or
soud. W do not find it possible to wuphold the view
expressed by the H gh Court that clause (3) of Regulation
104 which disentitles the exaninees to claimdisclosure and
i nspection of the answer books and decl ares those docunents
to be confidential is "defeasive of the corrective powers of
the Board under Regulations 102 and 104 and the right of
verification under Regulation 104 (1) as al so destructive of
the confidence of public in the efficacy of the system The
reasons which prompted the H gh Court to reach the
af orementi oned conclusion are to be found in the follow ng
observations occurring in para 33 of the Judgment of
Deshpande, J:

"33. On the other hand, access of the student to
the answer books would enable himto verify (1) if the
papers are his own. and (2) supplenentary answer papers
are duly tagged, and (3) all answers are eval uated and
(4) totals are correct, and (5) marks of his practicals
or internal assessnments-are included therein and (6)
and his adverse results are not -due to any error or
mani pul ations. This wll at once not” only nake the
verification process under Regul ation 104 (1) effective
and real, but facilitate Board s exercising its powers
to trace errors and malpractices and amend the result
preventing frustration of the students. The purpose of
the Act <can be served thus better by pernitting
i nspection than by preventing it. In other words, the
confidentiality, rather than serve any purpose of the
Act goes to defeat it firstly by making the functioning
of the system dependent entirely on the staff, —and,
secondly by rmaking process under Regul ations 102 (3),
(4) and (104) (1) ineffective for want of assistance of
t he exani ne himself."

In maki ng the above observations, the Hi gh Court has
ignored the cardinal principle that it is not ~within the
legitimate domain of the Court to determ ne  whether. the
purpose of a statute can be served better by adopting any
policy different from what has been laid down by the
| egi slature or its delegate and to strike.-down as
unreasonable a bye-law (assum ng for the purpose of
di scussion that the inmpugned regulation is a bye-law) nerely
on the ground that the policy enunciate therein does not
neet with the approval of
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t he court in regard to its ef fi caci ousness for
i mpl enentati on of the object and purposes of the Act.

In the |light of foregoing discussion, we hold that the
concl usi on recorded by the Court that «clause (3) of
Regul ation 104 is liable to be struck down on the ground of
unr easonabl eness is totally incorrect and unsustai nabl e.

That takes wus to the question concerning the validity
of the provision contained in clauses (1) and (3) of
Regul ati on 104, which provides that no revaluation of the
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answer books or supplenents shall be done and that no
candi date shall <claimor be entitled to claima revaluation
of his answer books. This aspect has been dealt with in the
separate judgrment of the Division Bench delivered by Mhta,
J. On perusal of the judgnent, it will be seen that the
entire reasoning therein is based on the concl usion recorded
in the judgnment of Deshpande, J delivered in the first group
of cases, that the provision contained in clauses (1) and
(3) of Regul ation 104 prohibiting the disclosure and
i nspection of answer books is liable to be struck down on
the ground of unreasonabl eness as well as on the ground of
its being ultra vires the scope of the rule making power
conferred by Section 36 (1) of the Act. Making this as the
starting point of his reasoning, Mhta, J has proceeded to
observe that the "logical end of permitting inspection and
di scl osure of answer books and other docunents is to permit
reval uati on" and that "no wuseful purpose will be served by
havi ng inspection and disclosure in case further right of
revaluation is denied". Based ~on. such an approach, the
| earned Judge has proceeded to state that there was "no
justification whatsoever “to restrict the obligation of
correcting of nistake only to verification and exclude
revaluation from the operation of Regul ati on 102."
Accordingly, it was held that «clauses (1) and (3) of
Regul ation 104 insofar as they prohibit ‘revaluation, are
al so void on the ground of unreasonabl eness.

As already noticed, the other |earned Judge (Deshpande,
J) has witten a 'separate short judgment in this group of
cases expressing his doubts and reservations concerning the
correctness of the conclusion reached by hi's coll eague but
he has finally wound wup his judgnent stating that even
though we was diffident of spelling out a ‘right of
reval uation from any of the provisions contained in the
regul ations he would prefer to agree wth the judgnent
prepared by Mhta, J "rather than allow ny views to prevai

and dissent". Having regard to the substantial nature and
general inportance of
58

the question and the repercussions that would inevitably be
produced by the recognition of - the right to denand
revaluation in public exanm nations of every kind conducted
by Universities, School Education Boards and even bodies
i ke the Union and State Public Service Conm ssion, it would
have been nmuch nore appropriate if the |learned Judge
(Deshpande. J) had independently discussed the question in
all its aspects in accordance with his own l'ight or referred
the matter to a larger Bench or to a third Judge as the case
may be if he felt that the view propounded in the judgnent
prepared by his colleague was of doubtful correctness.
However that nmay be, we have already held that the reasons
stated by the Division Bench in its Judgnent in-the first
group of cases for holding that clause (3) of Regulation 104
insofar as it prohibits disclosure and inspection of answer
books and treating them as confidential docurments is ultra
vires on the ground of its being in excess of the
regul ati on-maki ng power of the Board and is also void on the
ground of unr easonabl eness are al | i ncorrect and
unsustai nable. The wvalidity of the prohibition against
di scl osure and inspection havi ng been thus upheld by us, the
entirety of the reasoning contained in the judgment of
Mehta. J in support of his conclusion invalidating
prohi bi ti on agai nst reval uation contained in clauses (1) and
(3) of Regulation loses its foundation. The vi ew expressed
by the |I|earned Judge that Regulation 102 (2) which confers
on the Board a suo noto power of amending the results where
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it is found that such a result has been affected by any
error, nalpractice, fraud, inproper conduct, etc., WII be
rendered nugatory and ineffective by the prohibition on
revaluation is fallacious and unsound. Wil e discussing the
scope of the said regulation, we have pointed out that its
purpose and effect is only to confer a suo noto power on the
Board to <correct errors in cases where irregularities like
mal practices, msconduct, fraud, etc. are found out and it
does not confer any right on the exami nees to demand any
correction of the results. In the schene of the regul ations
after the publication of the results, the only right which
the examnees have in relation to this matter is to ask for
a verification of the results under clause (1) of Regulation
104 and the scope of such verification is subject to the
limtations inmposed inthe said clause as well as in clause
(3) of the very sane regul ation.

We are unable to agree with the further reason stated
by the ~High Court that since "every student has a right to
receive fair play in exam nation and get appropriate narks

mat chi ng ‘his performance" it~ will be a denial of the right
to such fair play if thereis to be a
59

prohibition on the right to demand reval uati on and unl ess a
right to reval uation is recognised and permtted there is
an infringenment of 'rules of fair play. Wat constitutes fair
pl ay depends wupon the facts and circunstances relating to
each particular given situation. |If- it is found that every
possi bl e precaution has been taken and ‘all necessary
saf eqguards provi ded to ensure that the answer books
i nclusive of supplenents are kept in safe custody so as to
elimnate the danger of their being tanpered with and that
the evaluation is done by the examners applying uniform
standards with checks and cross-checks at different stages
and that neasures for detection of nmalpractice, etc. have
al so been effectively adopted, in such cases it will not be
correct on the part of +the Courts to strike down the
provi sion prohibiting revaluation on the ground /that it
violates the rules of fair play. It is unfortunate that the
H gh Court has not set out in detail in either of its two
judgrments the el aborate procedure laid down and followed by
the Board and the Divisional Boards relating to the conduct
of the exam nations, the evaluation of the answer books and
the conpilation and announcenent of the results. Fromthe
affidavit filed on behalf of the Board in the H gh Court, it
is seen that from the initial stage of the issuance of the
hall tickets to the intending candidates right upto the
announcement of the results, a well-organised system of
verification, checks and counter-checks has been evol ved by
the Board and every step has been taken to elimnate the
possibility of hunman error on the part of the examners and
mal practices on the part of exanminees as well- as the
examners in an effective fashion. The exam nation centres
of the Board are spread all over the |l ength and breadth of
each Division and arrangenents are nmade for vigilant
supervi sion under the overall supervision of a Deputy Chief
Conductor in charge of every sub-centre and at the
conclusion of the time set for examination in each paper
including the nmain answer book all the answer books and the
suppl enents have to be tied up by the candi date securely and
returned to the Supervisor. But before they are returned to
the Supervisor, each candidate has to wite out the title
page of main answer books in the cages provided for the said
particulars, the nunber of supplenents attached to the main
answer book. The, Supervisor is enjoined to verify whether
the nunber so witten tallies with the actual nunmber of
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suppl enents, handed over by the candidate together with his
mai n answer book. After the return of all the answer books
to the Deputy Chief Conductor, a tally is taken of the
answer | ooks including supplements used by the candi dates by
the Stationery Supervisor who is posted by the Board at
60
each sub-centre. This enables the supervisory staff at a
sub-centre to verify and ensure that all answer books and
suppl enents issued to the candi dates have been turned in and
recei ved by the supervisory staff. At this stage of checking
and doubl e-checking, if any seat nunber has been duplicated
on the answer books by mstake or by way of deliberate
mal practice it can be easily detected and corrective
neasures taken by the Deputy Chief Conductor or the Chief
Conductor. The answer books are then sent by the Deputy
Chi ef Conductor to the Chief Conductor in charge of the main
centre. He sorts out the answer books according to the
instructions issued by the Board and sends them to the
exam ners whose names had been furnished in advance except
in the case of the science  subjects, nanely, "mathematics
and statistics, physics, chem stry and biol ogy". The answer
books in the science subjects are forwarded by the Chief
Conductor under proper guard to canps in Pune already
notified to the Chief Conductors. The further procedure
followed in relation to the valuation of the answer books
has been explained in paragraphs 22 to 26 of the counter
affidavit dated 10th July 1980 filed -in the H gh Court by
the Joint Secretary to the Pune  Divisional Board of
Secondary Education.. W do not consider it 'necessary to
burden this judgment with a recapitulation of all the
details furnished in those paragraphs, and it would suffice
to state that the procedure evolved by the Board for
ensuring fairness and accuracy in evaluation of the answer
books has mmde the system as fool proof as can be possible
and it nmeets with our entire satisfaction and approval.
Vi ewed against this background, we do not find it possible
to agree with the views expressed by the Hi gh Court 'that the
denial of the right to demand ‘a revaluation constitutes a
denial of fair play and is unreasonable. The Board is 'a very
responsi bl e body. The candi dates have taken the exani nation
with full awareness of the provisions contained in the
Regul ations and in the declaration made in the form of
application for admission to the examnation they have
solemmly stated that they fully agree to abide by the
regul ations issued by the Board. In the circunstances, when
we find that all safeguards against errors and nal practices
have been provided for, there cannot be said to be any
denial of fair play to the exam nees by reason of. the
prohi bi ti on agai nst asking for reval uation

The High Court has relied upon the fact that the
University of Bonbay and sone other Universities have
recently made provisions pernmitting candidates to demand
reval uation. In our opinion, this
61
has little relevance for the purpose of deciding about the
legal validity of the inpugned regulations franed by the
Board. W do not know under what circunstances, the
Uni versity of Bombay has decided to recognise a right in the
exam nees to demand a revaluation. As far as the Board is
concerned it has set out in the counter affidavit the
enormty of the task with which it is already faced, nanely,
of conpleting twice during each year the process of
evaluation and release of results of some 3 Ilakhs of
candi dat es appearing for the S.S.C and H S.C. exam nations
to be held in an interval of only a few nobnths from one
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another. If the candidates are at all to be given inspection
of their answer books or the revaluation of the answer
papers is to be done in the presence of the candidates, the
process is bound to be extrenely tine consuming and if such
a request is made by even about ten per cent of the

candi dates who w Il be 30,000 in nunber, it would involve
several thousands of man hours and is bound to throw the
entire system out of gear. Further, it is in the public

interest that the results Public exam nati ons when published
shoul d have some finality attached to them If inspection
verification in the presence of the candi dates and
revaluation are to be allowed as of right, it may lead to
gross and indefinite uncertainty, particularly in regard to
the relative ranking, etc of the candidates, besides |eading
to utter confusion on account of the enormity of the |abour
and time involved in the process.

As pointed out by a Constitution Bench of this Court in
Fat enchand H nmatlal and O's. v. State of Mharashtra, etc.
"the test of reasonabl eness is not applied in vacuumbut in
the contest of life's realities", 1977 (2) SCR 828. |f the
principle laid down by the High Court is to be regarded as

correct, its applicability cannot be restricted to
exam nati ons conducted by School Educational Boards al one
but would extend ‘even to all conpetitive examnations

conducted by the Union and State Public Service Comm ssions.
The resultant |egal position energing from the H gh Court
Judgnent is that every candidate who -has appeared for any
such examination and who is dissatisfied wth his results
woul d, as an inherent part of ~his right to 'fair play be
entitled to denmand a  disclosure and personal inspection of
his answer scripts and woul d have a further right to ask for
reval uati on of his answer papers. The inevitable consequence

woul d be that there wll be no certainty at all regarding
the results of the conpetitive exanmi nation for an indefinite
period of time until all such requests have been conpil ed

with and the results of the verification and revaluation
have been brought into account,
62

Far from advancing public interest and fair play to the
ot her candidates in general, any such-interpretation of the
| egal position would be wholly defeasive of the sanme. As has
been repeatedly pointed out by this court, the Court should
be extremely reluctant to substitute its own views as to
what is wse, prudent and proper in relation to academc
matters in preference to those fornulated by professiona
nmen possessing technical expertise and rich experience of
actual day-to-day working of educational institutions and
the departments controlling them It will be wholly wong
for the court to nmke a pedantic and purely  idealistic
approach to the problens of this nature, isolated fromthe
actual realities and grass root problenms involved in the
wor ki ng of the system and unmindful of the consequences
which would emanate if a purely idealistic view as opposed

to a pragmatic one were to be propounded. It is equally
important that the Court should also, as far as possible,
avoid any deci sion or interpretation of a statutory

provision, rule or bye-law which would bring about the
result of rendering the system unworkable in practice. It is
unfortunate that this principle has not been adequately kept
in mnd by the H gh Court while deciding the instant case.

In the |I|ight of the foregoing discussion, we hold that
the Hi gh Court was in error in striking dow clauses (1) and
(3) of Regulation 104 as illegal, unreasonable and void. W

uphol d the validity of these provisions.
In the result, both the Judgnments of the Hi gh Court are
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set aside and the two groups of Wit Petitions which were
al | owed under those judgnents will now stand dism ssed.

These appeals are accordingly allowed. The appellant will
get its costs fromthe respondents.
S R Appeal s al | owed.
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