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A femal e child, by nane Shalmali, was adnmitted in a school run by a
religious mnority at Aurangabad. Her father, an advocate by profession
filed a crimnal conplaint before the | ocal Judicial Mugistrate against the
Principal and six office bearers of the school alleging that they have
comm tted the of fence under Section 7 of the Maharashtra Educationa
Institutions (Prohibi-tion of Capitation Fee) Act, 1987, (for short 'the
Act’). The Magi strate took congizance of the offence and ordered process to
be i ssued against all the seven accused who are arraigned in the conplaint;
Those accused chal l enged the said order first before the Magi strate hinsel f
and | ater before the Sessions Court and still |ater before the Hi gh Court.
At all those levels they failed to get the order quashed. The inpugned

j udgrment passed by a single Judge of the H gh Court of Bonbay has upheld
the order passed by the Magistrate.

When the special |eave petition, in challenge of the said judgment of the
Hi gh Court, was pending in this Court the Principal of the school along
with three other office bearers filed the wit petition in thi's Court under
Article 32 of the Constitution for a declaration that the provisions of the
Act, in so far as they apply to unai ded educational institutions run by a
religious mnority, are ultra vires to Article 30 of the Constitution
Alternately, it is prayed that this Court nmay declare that the provision of
the Act would not apply to "unaided mnority institutions”.

As we thought it convenient to hear argunents in the appeal as well as.in
the wit petition together Shri R K  Jain, |earned senior counsel for the
appel l ants and Shri H W Dhabe, |earned senior counsel for the state of
Mahar ashtra and Shri Shakil Ahmed Syed, |earned counsel for the conplain-
ants addressed argunments. The school in which the daughter of the
conpl ai nant was admitted as a student is describedias "Little Flower
School " at Aurangabad. Though the conpl ai nant did not specifically state in
the complaint that the school is an unaided mnority school |earned counse
for the State of Maharashtra conceded fairly that it is an unaided schoo
run by a religious mnority.

The facts alleged in the conplaint in brief are the follow ng: The schoo
authorities collected fromthe conplainant a sumof Rs. 120 in the nonth of
July 1993, and another sum of Rs. 180 in the nonth of Novenber 1993 in the
account of "School Maintenance” and on 13th July 1993 they coll ected

anot her anobunt of Rs, 600 in the account of "Conputer Fees". The said
collection is in contravention of the provisions of the Act as the fees
prescri bed by the Government under the Act could not exceed Rs. 15 per
nonth. As the complainant did not want his daughter to continue to study
in the same school presumably on account of his opposition to the ampunt of
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fees collected, he wanted the Principal to issue transfer certificate to
hi s daughter. Wen that was not given conplainant filed a wit petition in
the High Court and a direction was issued by the H gh Court for granting
transfer certificate. After the child was taken away fromthe school her
father - the conpl ai nant | aunched the prosecution by filing the conpl aint
before the Magistrate

We shall first consider whether the conplaint has disclosed the of fence
under Section 7 of the Act. For that purpose we have to assune that the
facts averred in the conplaint are true. The offence said to have been
conmitted is under Section 7 read with Section 3(1) or the Act. Section 7
reads thus :

"Whoever contravenes any provision of the Act, or the rule nade thereunder
shal |, on conviction, be punished with inprisonment for a term which shal
not be | ess than one year but which nay extend to three years and with fine
whi ch may extend to five thousand rupees:

Provi ded that any person who i s accused of having conmtted the offence
under sub-section (1) of section 3 of demanding capitation fee shall, on
convi ction, be punished with inprisonment for a termwhich shall riot be
| ess than one year but which may extend to two years and with fine which
may extend to five thousand rupees.” As the offence alleged is on the
prem se that capitation fee was de-nmanded and col |l ected by the accused we
have to see Section 3(1) of the Act which prohibits collection of
capitation fee. That 'sub-section reads thus

"3. Demand or collection or capitation fee prohibited,

(1) Notwi thstandi ng anything contained in any |law for the lime being in
force, no capitation fee shall be demanded or collected by or on behal f of
any educational institution or by any person who is in charge of, or is
responsi ble for, the managenent of such institution, fromor in relation
to, any student in consideration of his adnission to, and prosecution of
any course of study, or his pronotion to a higher standard or class in,
such institution.™”

The expression "capitation fee" is defined in Section 2{a) of the Act.
Capitation fee neans "any anmount, by whatever nane call ed, whether in cash
or kind, in excess of the prescribed or as the case may be approved, rates
of fees regul ated under Section 4." The word "prescribed" in that clause
refers to the rates fixed as for aided schools. So far as unaided school s
are concerned, the question of capitation fee would arise only if there is
any "approved" rate of fees. Section 4 of the Act regul ates the prescribed
as well as approved rates of fees. Sub-section (1) of Section 4 enpowers
the Government to regulate the tuition fee or any other fee that nay be
recei ved or collected by any educational institution. Sub-section/ (2) of
Section 4 is inportant in this context and hence it is extracted bel ow

"(2) The fees to be regul ated under sub-section (1) shall--

(a) in the case of the aided institutions, be such as may be prescribed
by a university under the relevant University Law for the tine being in
force in the State or, as the case may be, by State Governnent, and

(b) in the case of the un-aided institutions, having regard to the
usual expenditure excludi ng any expenditure on | ands and buil dings or on
any such other itens as the State CGovernment may notify, be such as the
State Governnment may approve :

Provided that; different fees may be approved under clause (b) in relation
to different constitutions or different classes or different standards or
different courses of studies or different areas.

Thus, what is neant by prescribed rates of fees can only apply to aided
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educational institutions. So far as unaided schools are concerne the
statute conferred an option on the State CGovernment to approved the rates
of fees. Such rates need not be uniformas for different institutions. It
can as well be different rates for different institutions and also for

di fferent classes (or stand-ard) and even for different courses of studies.
It could be different rates in different areas al so. This neans that the
State Governnent shoul d have ap-proved a rate of fees in respect of

di fferent standards applicable to Little Flower School before the schoo
authorities are nmade liable for collecting capitation fees. Such a fixation
of rates of fees is hence sine qua non for holding that the authorities of
Little Fl ower School have contravened Section 3(1) of the Act.

It nust be pointed out that the conplai nant has not even averred any-where

in the conplaint that the State Government has fixed any such rates of fees
for any class or standard for any unaided school, much less for Little

Fl ower School, Aurangabad. Hence we asked | earned counsel for the State of

Mahar asht ra whet her the State Governnent has fixed any such rate applicable
to this particular school. The answer was in the negative.

In such a situation there is no useful ness for the conplaint to proceed
further. In our view any further step with this conplaint, in the present
set up, is only an exercise in futility.

Shri R K Jain, |earned senior counsel contended that no hurdl e can be

i nposed by the Governnent even on the strength of any statutory provision
as for unaided nminority educational institutions because any such hurdle
woul d be violative of Article 30(1) of the Constitution of India. By fixing
up the rates of fees to be collected fromstudents of such unaided mnority
school s the | egislature cannot restrict the right to adm nister such
school s, according to the | earned senior counsel. Fee is one of the
approved neans for raising funds to nmeet the expenses of the educationa
institutions including paynent of salary to the teachi ng and non-teaching
staff of the school. Hence fixation of any ceiling regarding the anount of
fees to be collected fromstudents can anpbunt to scuttling the right
envisaged in the said Article which itself is a fundanmental right,
contended t he | earned counsel

Article 30(1) of the Constitution reads thus :

"Al'l mnorities, whether based oh religion or language, shall have the
right to establish and admi nister educational institutions of their
choi ce. "

The earliest pronouncenent of this Court regarding the anplitude of Article
30(1) canme out when the President of |India sought the advice of this Court
under Article 143 of the Constitution regarding certain provisions of the
Keral a Education Bill, 1957-A Bench of seven Judges headed by S.R' Das, CJ,
exam ned the relevant clauses o the bill .vis-a-vis Article 30( 1) of the
Consti-tution. The only hurdle of the minorities in adm nistering such
educational institutions which could be perm ssible is/ such regul ations as
woul d ensure the excell ence of the educational standards. The right to
adnmi ni ster cannot encom pass the right to mal -adm nister. While considering
the issues | earned Judges of the l[arger Bench vivisected such mnority
educational institutions into two categories, one consisting of
institutions receiving aid fromthe State and the other consisting of
institutions w thout seeking any aid fromthe State, Wat has been
considered in respect of forner category need not be adverted to now
because the Little Flower School, Aurangabad, is admittedly an unai ded edu-
cational institution. Waile dealing with the right to adm nister

educational institution by mnorities of their choice S R Das, CJ,
speaking for the majority view, in re The Kerala Education Bill, 1957, AR
(1958) SC 956 has observed thus :

"Wthout recognition, therefore, the educational institutions estab-I|ished
or to be established by the minority communities cannot fulfil the rea
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oj ects of their choice and the rights under Art. 30(1) cannot be

ef fectively exercised. The right to establish educational institutions of
their choice nust, therefore, nmean the right to establish real insti-
tutions which will effectively serve the needs of their community and the
scholars who resort to their educational institutions. There is, no doubt,
no such thing as fundanmental right to recognition by the State but to deny
recognition to the educational institutions except upon ternms tantanount to
the surrender of their constitutional right of admnistration of the
educational institutions of their choice is in truth and in effect to
deprive themof their rights under Art. 30(1). W repeat that the

| egi sl ative power is subject to the fundanental rights and the |egislature
cannot indirectly take away or abridge the fundamental rights which it
could not do directly and yet that will be the result if the said bil
contai ni ng any of fendi ng clause becones |law." C ause 20 of the Keral a
Education Bill proposedthat no fee shall be payable by any pupil for any
tuition in primary classes-in_ any private school. Dealing Wth the question
whet her the said clause would offend Article 30(1) of the Constitution vis-
a-vis the Unaided mnority schools the advice given by their Lordship was
that the said clause would of fend the fundanental right albeit Article 45
of the Constitution.

The position remains unchanged till now and hence the legal position is
that the State cannot i npose any restriction on the right of the mnorities
to adm ni ster educational institutions so long as such institutions are
unai ded by the State, except to the |limted extent that regul ati ons can be
nmade for ensuring excellence in education

The said position was reiterated by a six Judge Bench of this Court in
State of Kerala etc. v. Very Rev. Mdther Provincial, etc., [1971] 1 SCR
734. This was again affirned by a nine Judge Bench of this Court in
Ahrmedabad St. Xaviers College Society and Anr. v. State of Gujarat and
Anr.. [1975] 1 SCR 173.

Shri H. W Dhabe, |earned senior counsel for" the State of Miharashtra
contended that it is the | ook out of the State including the legislature to
prevent "commercialisation of education" and that prohibition of collecting
capitation fee has been envi saged by the Act for the purpose of preventing
such mal ady. He invited our attention to the decision of a Constitution
Bench of this Court in Unni Krishnan. J.P. and Os. v. State of Andhra
Pradesh and Ors., [1993] 1 SCC 645. The judgnent authored by Jeevan Reddy,
J., was concurred by majority of the Judges of the Bench. While dealing
with unaided mnority institutions |earned Judge said that they cannot be
conpelled to charge the sane fees as is charged in the Governnent
institutions, for the sinple reason that they have to neet the cost of

i mparting education fromtheir own resources and the nmain source can only
be the fees collected fromthe students. None-thel ess | earned Judges
deprecated any kind of conmmercialisation of education, and pointed to the
reason of collected exorbitant amount in the nane of capitation fees or
even other fees: followi ng passage in the said judgnent is worth to be
noticed in this Context

"Even so, - some questions do arise - whether cost-based education only
means running charges or can it take in capital outlay? Wwo pays or who can
be made to pay for establishnent, expansion and inprove-

nment/di versification of private educational institutions? Can an indi-

vi dual or body of persons First collect anmounts (by whatever nane call ed)
fromthe intending students and with those nonies establish an institution
- an activity simlar to builders of apartments in the cities? How nuch
shoul d the students coining in later years pay? Wo should work out the
econom cs of each institution? Any solution evolved has to take into
account all these variable factors. But one thing is clear
Conmer ci al i sation of education cannot and should not be permtted. The
Parliament as well as State Legislatures have expressed this intention in
unm stakable ternms. Both in the light of our tradition and fromthe
standpoi nt of interest of general public, commercialisation is positively
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harnful; it is opposed to public policy: As we shall presently point out;
this is one of the reasons for holding that inparting education cannot be
trade, business or profession. The question is how to encour-age private
educational institutions without allowing themto comrer-cialise the
education? This is the troubl esome question facing the society, the
CGovernment and the courts today."

(Enphasi s suppl i ed)

It is a question of fact in each case whether the limt inmposed by the
Covernment regardi ng approved fees would hanper the right under Article
30(1) of the Constitution in so far as they apply to any Unai ded
educational institution established and adnministered by the mnorities. If
the legislature feels that the nefarious practice of msusing schoo

admi ni stration for making huge profit by collecting exorbitant suns from
parents by calling such suns either as fees or donations, should be curbed,
the legislature would bewithinits powers to enact nmeasures for that
purpose; Simlarly, if the managenent of an educational institution
col l ects noney frompersons as quid pro quo for giving them appoi ntnents on
the teaching or non-teaching staff O such insti-tution, the |egislature
woul d be acting within the ambit of its authority by bringing nmeasures to
arrest such unethical practices. Such pursuits are detest-able whether done
by minorities or majorities: No mnority can legitimately claimimunity to
carry on such practices under the cover of Article 30(1) of the
Constitution, The protection envisaged therein is not for shielding such
conmerci al i sed activities intended to reap rich dividends by hol di ng
education as a facade. W do not think it necessary to nake any fina
pronouncement on the right of the legislature in fixing an upper limt
regarding the fees to be collected fromthe students by such institutions
because the State Government has not fixed any such upper linmt of approved
rates of fees as for the unaided schools established and adm ni stered by
the minorities in the State of Maharashtra That question can be consi dered
only if any such upper linit is fixed by the State in exercise of the
powers under Act.

Nonet hel ess, the conplaint instituted by respondent No. 2 cannot be

sustai ned so long as no offence under Section 7 of the Act could be
established by him W therefore quash the crimnal proceedings | aunched by
himwi th the said conplaint. This appeal and the wit petition are disposed
of in the above terns.




