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ACT:
University Grant's Conmission Act, = 1956 (Act Il of

1956) Sections 2 (f), 22 and 23, Scope of-Right to confer
degree and Right to have the word "University" associated to
the nane of an institution-Wether the words "established"
or "incorporated" in.section 2 (b), 22 and 23 also included
a university registered under the Conpani es Act of 19137

HEADNOTE

Section 2 (f) of the University Conmm ssion Act, 1956
defines "a University"” to nmean: "a University established or
i ncorporated by or under a Central Act, a Provincial Act, or
a State Act, and includes any such institution, as/'may in
consultation with the University concerned, be recogni sed by
the Conmission in accordance with the regulations nmade in
this behalf wunder this Act". Section 22 which enpower the
right to confer degrees and Section 23 which inposes the
prohibition for use of the word "University" al so provides
that way. Penalties for contravening the provisions of
sections 22 and 23 are provi ded under section 24 of the Act
but the proviso to section 23 exenpts any institution having
a suffix "University" before the comencenent of. the
University Grants Conmi ssion Act, for a period of two years
only to enable it to take appropriate steps under the
University Grants Conmi ssion Act.

Conmercial University which was registered under the
conpani es Act of 1913 and before the coming into force of
the University Commission Gants Act, 1956 and was doing
useful service to the students comunity did not take any
steps as required under the new Act even after the |apse of
the two years, and therefore, the appellant cane to be
prosecuted for the offences wunder sections 22 and 23. The
appel l ants having lost their case including in the Hi gh
Court have come up in appeal by way of special |eave

Allowing the appeal in part and setting aside the
convi ctions and sentence of fine, the Court
884
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HELD 1: 1 The University Gants Conmm ssion Act, 1956
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did not intend to admit a conpany incorporated wunder the
Conpanies Act into the definition of a "University" under
section 2 (f) or for the purposes of Section 23. Severa
institutions staying thenselves as ‘universities’ had
started awardi ng degrees and di pl omas whi ch had no basis and
could not be accepted. Keeping in view the m schief which
was sought to be eradicated and the consideration which
wei ghed with Parlianment to introduce the prohibition in the
Act, the Act recognises only those institutions established
or incorporated under speci al statutes of sover ei gn
| egi sl atures. [890D E]

1:2 The definition of university and the provisions in
S.23 of the Act refer to Acts of the Central, Provincial or
the State | egislatures by which one or nore universities are

established or i ncorporated and not to institutions
i ncorporated under a general statute provi di ng for
incorporation. The words "established" or "incorporated"

referred to Act under which universities are established or
i ncorporated. Several universities in this country have been
ei ther established or incorporated under special statutes,
such as the Delhi University Act, the Banaras Hindu
University Act, the Allahabad University Act etc. In these
cases, there is a special Act either of the Central or the
Provincial or the State |legislatures. establishing and
i ncorporating the /particular universities. There is also
anot her pattern-where under one conpoundious Act severa
universities ere either established or incorporated-for
i nstance, the Madhya Pradesh Universities Act 1973. [889G E
Fl

1: 3 Commercial University Ltd. when incorporated under
the Conpanies Act, therefore, did not satisfy the definition
as al so the provisions of section 23 of "‘Act consequently the
prosecution under section 23 was valid. [889H

Attorney General v. H R H Augushtis [1957] 1 Al E.R
49 (HL); Bhagwan Prasad v. Secretary of State; AIR 1940 P.C.
82, quoted with approval.

2:1 The definition of University given in section 2
(f) or the prohibition in section 23 of the Act are not
ultra vires the Parlianent on the ground  that such
provi sions are beyond its |egislative conpetence. [891F]

2:2 ‘Education including universities’ was a State
subject until by the 42nd Arendnent of the Constitution in
1976, that entry was omtted from the State |ist and, was
taken into entry 25 of the Concurrent list. The University

Grants Commi ssi ons Act essentially i ntended to nake
provisions for the coordination and deternination of
standards in universities and that, is squarely covered
under entry 66 of list I. Wile legislating for a purpose

germane to the subject covered by that entry and
establishing a University Gants Conm ssion, Parlianent
considered it necessary, as a regulatory neasure, to
prohi bit unaut horised confernent of degrees and diplomas as
al so use of the word ‘university’ by institution which had
not been either established or incorporated by specia
| egi sl a-
885
ation. In doing so the Parlianent did not entrench upon
| egi sl ati ve power reserved for the State |egislature. [890E-
g

2:3. The Iegal position is well-settled that the
entries incorporated in the |ists covered by Schedule VII
are not powers of legislation but ‘fields’ of |egislation
Such entries are nmere legislative heads and are of an
enabl i ng character. The |anguage of the entries should be
given the w dest scope or anplitude. Each general word has
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been asked to be extended to all ancillary or subsidiary
matters which can fairly and reasonably be conprehended. An
entry confers powers upon the legislature to legislate for
matters ancillary or incidental, including provision for
avoiding the law. As long as the legislation is within the
perm ssible field in pith and substance, objection would not
be entertained nmerely on the ground that while enacting
| egi sl ation, provision has been nade for a natter which
t hough gernane for the purpose for whi ch conpet ent
legislation is made it covers an aspect beyond it. If an
enactment substantially falls within the powers expressly
conferred by the Constitution upon the |egislature enacting
it, it cannot be held to be invalid nerely because it
incidentally encroaches 'on matters assigned to another
| egi sl ature. [891A-E]

Harakchand v. Union of I'ndia, [1970] 1 S.C R 479 at p.
489; State of Bihar ~v. Kaneswar, [1952] S.C R 889;
Navi nchandra v. ~C.1.T. [1955] 2 S.C.R 829 at p. 836; State
of Madras v. Cannon Dunkerley, [1959] S.C R 379 at p. 391
The Check Post Oficer & Ohers v. K P. Abdulla Bros. [1971]
2 SSCR 817, State of Karnataka v. Ranganatha, [1978] 1
S.CR 641 at p. 661; KSE Board v. Indian Al uninium [1976]
1 SSC.R 552; Subramanyam Chettiar v. Mithuswam , [1945]
F.CR 179; Prafulla Kumar Mikherjee & Ohers v. Bank of
Commerce, [1947] F.C. R 28; Ganga Sagar Co. v. UP. State
[1960] S.C. R 769 at p. 782.

3. The observations in Azeez Pasha & Anr v. Union of
India [1968] |1.S.C R 833 were with reference to the rights
of the mnority comunity to establish a wuniversity in
exercise of its right —guaranteed under Art. 30 of the
Constitution. Admttedly. CUL is not- an institution
bel onging to any mnority community. It~ will " not be
appropriate either to allow argunments based on what has been
observed with reference to an institution belonging to the
mnority community or to examne the vires of the Act with
reference to what does not arise for consideration in the
appeal s. [ 892A- B]

4, Though the proviso to s. 23 had specified a period
of two years within which the word ‘university’ had to be
onmitted by the institution not entitled to its use yet there
is scope for the subnission that being incorporated undera
Central Act, the people connected with CUL worked under the
bona fide inpression that such incorporation satisfied the
requi rements of the Act. In such circunstances, the
convi ction of the appellant must be set aside. [892D E]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal Nos.
253- 254 of 1972.

Fromthe Judgment and Oder dated the 6th 'day of
January,
886
1972 or the Delhi H gh Court in Crimnal Appeal Nos. 103 &
104 of 71.

Shanti Bhushan, R K Garg, Shiv Dayal and S.K Bagga
for the Appellants.

Hhar bans Lal, R N Poddar, Ms. Halda Khatun and C. V.
Subba Rao for the Respondent.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. Both these appeals are by Specia
| eave and challenge is to the conviction and sentence of
fine inmposed wunder Section 24 of +the University Gants
Conmi ssion Act, 1956 (11l of 1956) (‘Act’ for short) by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

| earned Additional Sessions Judge and upheld by the Delh
H gh Court in appeal

Commercial University Limted (CUL for short) was
i ncorporated under the Conpanies Act, 1913 (VII of 1913)
with objects, inter alia, to pronote comercial education,
encourage and i mpart conmerci al education by opening
institutes, colleges and schools and provide, prescribe and
mai ntain various standards of studies and exam nations in
the study of commercial subjects and to ascertain by neans
of exam nations and/or otherw se the persons who acquire the
prescri bed standards and to confer on such persons any
academ c di pl omas, degrees, etc. It has a Board of Governors
and the Registrar of the University is one of the Ex-Officio
CGovernors. This institution claine to have expanded its
activities and regular convocations have been held for
awar di ng degrees and diplomas. The Act came into force in
1956 and for the first tinme provided restrictions under ss.
22 and 23 of the Act to the follow ng effect

"S.22. the right to confer degrees-

(1) The right of conferring or granting degrees
shal |l be —exercised only by a University established or
incorporated by or under a Central Act, a Provincia
Act or a State “Act or an institution deened to be a
Uni versity under section 3 or an institution specially
enpowered by /an Act of Parliament to confer or grant
degr ees.

(2) Save as provided in sub-section (1) no person
or authority shall confer, or grant, or hold hinself or
itself out as entitled to confer or grant, any degree.

887

(3) For the purpose of this section, "degree neans
any such degree as nmmy, with the previous approval of
the Central Governnent, be specifiedin this behalf by

the Commi ssion by notification in the officia
gazette."

"S.53. No institution, whether a corporate body or
not , ot her t han a Uni'versity est abl i shed or

i ncorporated by or under a Central Act, a Provincia

Act or a State Act shall be entitled to have the word

“University’ associated wth its  nanme in any manner

what soever:

Provided that nothing in this section shall, for a
period of two years fromthe commencenent of this Act,
apply to an institution which, inmediately before such
conmencenent, had the word ‘University' associated with
its name."

Penalties for contravening the provisions of ss.22 and
23 were provided in s. 24 and whoever contravened those
provi si ons becane punishable with fine which would extend to
rupees one thousand and if the person contraveni ng was an
associ ation or other body of individuals, every nenber of
such association or other body who knowingly or willingly
authorised or permtted the contravention was punishable
with fine which would al so extend to one thousand rupees.

The appellants cane to be prosecuted for the offence
under s. 24 of the Act as CUL continued to bear the
description of University even after the period indicated in
the proviso to s. 23 of the Act was over.

Before coming into force of the Act, there was no
| egislation in India which prohibited any individual on body
fromestablishing a university and such university was free
to confer degrees and diplomas. Section 22 prohibited
privately established wuniversities from conferring degrees
and restricted such confernent to universities established
by Acts passed by State |legislatures or Parlianent or
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institutions which were deened to be wuniversities in the
manner provided by the Act. Simlarly, before the Act cane
into force there was no | aw which restricted the use of the

word ‘University’ and all institutions were free to
associate this word with their names if they |iked. Section
23, however, inposed the restriction in absolute term and

the proviso allowed a period of two years wthin which
adjustnments to the new situation brought about by |law had to
be made.
888

Oiginally there were five accused persons. One of them
died and in respect of another the prosecution was w thdrawn
as he resigned from CUL. The prosecution continued agai nst
the remaining three-Shri  P.C. Jain and Snt. Sushila Sohn
who are appellants in Crininal Appeal No. 253 of 1972 and
Shri L.N. Mehra who is appellant in the connected crimna
appeal

M Shanti Bhushan appeari ng for the appellants
anvanced four ~ contentions:-(l1) CUL had been incorporated
under the Conpanies Act of 1913 and is deemed to be a
conpany under s. 3 of the Conmpanies Act, 1956, the
prosecution was misconceived as the prohibition in s. 23 was
not attracted. (ll) The restriction inposed under s. 23 of
the Act was ultra 'vires because entry 11 which read as
"Education including universities" was in list 1l of
Schedul e VII of the Constitution and was a State subject but
the Act in question was passed by Parlianment.  The long title
of the Act reads ‘as "an Act to make provision for the
coordi nation and determ nation of standards in universities
and for that purpose, to establish a University Gants
Conmi ssion" and is covered by entry 66 of |list | of the
Seventh Schedule. The restriction provided by s. 23 as such
does not appear to be a matter squarely within the anmbit of
the entry and therefore such a provision is ultra vires the
Constitution. (111) This Court observed in S. Azeez Basha &
Anr. v. Union of India(l) as per Wanchoo, C J.:
. we should like  to say that the words
‘educational institutions’ ‘~are of very wide inport and
woul d include a university also. This was not disputed
on behal f of the Union of India and therefore it may be
accepted that a religious mnmnority had the right to
establish a wuniversity under Art. 30 (1). The position
with respect to the establishment of Universities
before the Constitution cane into force in 1950 was
this. There was no law in |India which prohibited any
private i ndi vi dual or body to establi sh a
university......... Thus, in lawin India there was no
prohi bition against establishment of universities by
private individuals or bodies and if any university was
so established it nust of necessity be granting degrees
before it could be called a university. But though such
a university mght be granting degrees it did not
follow that the Government of the country was bound to
recogni se those degrees............ "
889

It was urged by M. Shanti Bhushan that since Art. 30
guaranteed the right to establish a wuniversity to the
mnority communities, the restrictions inposed by the Act
woul d not be operative and to that extent the provision
would be wultra vires the Constitution; (1V) Al the three
accused appellants had severed their connection wth CUL-
Sm . Sohni resigned in August, 1962; Shri Mehra in Decenber,
1965; and Shri Jain in 1970. On the sane anal ogy which |ed
to withdrawal of the prosecution against Shri Anand Singh,
the present prosecution should not have been pursued agai nst
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the appel | ants.

The word ‘university’ has been defined ins. 2 (f) of
the Act to nmean: "a University established or incorporated
by or under a Central Act, a Provincial Act or a State Act,
and includes any such institution as may, in consultation

with the Uni versity concer ned, be recognised by the
conmi ssion in accordance with the regulations made in this
behal f under this Act". Section 23 of the Act inposing the

prohibition for use of the word ‘University’ also provides
that way. Undoubtedly under the Conpani es Act when a conpany
is duly regi stered, it gets incorporated and such
i ncorporation brings into existence an independent |ega
entity different fromthe share-holders constituting it. Yet
we are not prepared to agree wth M. Shanti Bhushan that
the Act intended to adnit a conpany incorporated under the
Conpanies Act into the definition or for the purpose of s.
23. The word "established" or-"incorporated" referred to
Act s under whi ch uni versities are est abl i shed or
i ncorporated Several universities in this country have been
ei ther established or incorporated under special statutes,
such as the Delhi University Act, the Banaras Hindu
University Act, the Allahabad University Act etc. In these
cases, there is a special Act either of the Central or the
Provincial or the State |legislatures. establishing and
i ncorporating the /particular universities. There is also
anot her pattern-where under one conpendious Act severa
universities are either established  or incorporated for
i nstance, the Madhya Pradesh Universities Act, 1973. The
definition of wuniversity and provisions in s. 23 of the Act

refer to Acts of the Central, Provincial = or the State
| egi sl atures by whi ch__one or nore uni versities are
established or i ncorporated and not to i nstitutions
i ncorporated under a gener al st at ue provi di.ng for

i ncorporation. W do not accept the contention of M. Shant
Bhushan that CUL when incorporated under the Conpanies Act
satisfied the definition as also the provisions of s. 23 of
Act and, therefore, there could

890

be no prosecution. W agree with 'the observation of Lord
Sonervell to the effect:

"The m schief agai nst  which the statute is
directed and, perhaps though to an —undefined extent,
the surroundi ng circunstances can be consi dered"

"In ascertaining the true legislative intention. (A G
v. H R H Augustus(l). Lord Porter also spoketo the same
ef fect while speaking for the Board in the follow ng words:

"Aright construction of the Act can only be
attained if its whole scope and object together with an
analysis of its working and the circunstances in which
it is enacted are taken into consideration."

Bhagawan Prasad v. Secretary of State(2).  Severa
institutions styling thenselves as ‘universities’ had
started awardi ng degrees and di pl omas whi ch had no basis and
could not be accepted. Keeping in view the m schief which
was sought to be eradicated and the consideration which
wei ghed with Parlianment to introduce the prohibition in the
Act, it must be held that the Act recognises only those
institutions established or incorporated under specia
statutes of sovereign |egislatures.

‘Education including universities’ was a State subject
until by the 42nd Amendnent of the Constitution in 1976,
that entry was omtted fromthe State list and, was taken
into entry 25 of the concurrent list. But as al ready pointed
out the Act essentially intended to make provisions for the
coordi nation and determ nation of standards in universities
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and that, as already indicated, is squarely covered under
entry 66 of list |I. Wiile legislating for a purpose germane
to the subject covered by that entry and establishing a
University Gants Comm ssion, Parlianent considered it
necessary, as a regulatory measure, to prohibit unauthorised
conferment of degrees and diplomas as al so use of the word
‘university’ by institution which had not been either
established or incorporated by special |egislation. W are
not inclined to agree with the subnission advanced on behal f
of the appellants that in doing so Parliament entrenched
upon | egislative power reserved for the State |egislature.
The [ egal position is well-

891

settled that the entries incorporated in the lists covered
by Schedule VII are not powers of legislation but ‘fields’
of legislation. Harakchand v. Union of India(l). In State of
Bi har v. Kameswar(2) this Court has indicated that such
entries are nere |legislative heads and are of an enabling
character. This Court, has clearly ruled that the | anguage
of the entries should be given the w dest scope or
anpl i tude.. Navinchandra v." C.|I.T. (3) Each general word has
been asked to be extended to all ancillary or subsidiary
matters which can fairly and reasonably be conprehended. See
State of Madras v. Gannon Dunkerley(4). It has also been
held by this Court in The Check Post O ficer and O hers. v.
K. P. Abdulla Bros(5) that an entry confers power upon the
| egislature to | egislate for natters ancillary or
i ncidental, including provision for ~avoiding the law. As
long as the legislation is withinthe permssible field in
pith and substance, objection wuld not “be entertained
nerely on the ground that while enacting legislation

provi sion has been nade for a matter which though germane
for the purpose for which conpetentlegislation is made it
covers an aspect beyond it. In a series of decisions this
Court has opined that if an enactnent substantially falls
within the powers expressly conferred by the Constitution
upon the |legislature enacting it, it cannot be held to be
invalid nerely because it incidentally encroaches on matters
assigned to another legislature. See State of Karnataka v.
Ranganat ha (6); KSE Board v. ‘India Aluminium (7);
Subramanyam Chetti ar v. Mituswam (8); Prafulla Kumar
Mukherjee & Oher v. Bank of Commerce (9); Ganga Sugar Co.
v. UP. State (10). W, therefore, do not accept the
submi ssion that the definition of university givenins. 2
(f) or the prohibition in s. 23 of the Act areultra vires
the Parliament on the ground that such provisions are beyond
its legislative conpetence.

892

In the decision of this Court in the case of  Azeez
Basha, the observations relied upon were with reference to
the rights of the mnority comunity to establish a
university in exercise of its right guaranteed under Art. 30
of the Constitution. Admittedly, CUL is not an institution
bel onging to any mnority comunity. W do not think it is
appropriate to allow argunments to be canvassed in this case
on the basis of what had been observed with reference to an
institution belonging to the mnority commnity. Nor is it
appropriate that the vires of the Act should be exanined
with reference to what does not arise for consideration in
the appeal s before us.

There is no dispute that prosecution against Shri Anand
Singh was w thdrawn as he had resigned fromCUL after the
case was |aunched. The claimof M. Shanti Bhushan that the
three accused persons have resigned between 1962 to 1970 as
al ready indicated has not been disputed. Though the proviso
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tos. 23 had specified a period of two years w thin which
the word ‘university’ had to be omtted by the institution
not entitled to its use, yet there is scope for the
subm ssion of M. Shanti Bhushan that being incorporated
under a Central Act, the people connected with CUL worked
under the bona fide inpression that such incorporation
satisfied the requirenents of the Act . In such
ci rcunst ances, we think it appropriate to accept the
subm ssi on advanced on behal f of the appellants to a linmted
extent and all ow the appeal s and set aside the conviction of
the appellants under s. 24 of the Act. They are acquitted of
the offence and fines if already realised be refunded.

Before we part with the matter, we think it appropriate
to deal with another aspect. Under s. 3 of the Act provision
has been nade that the Central CGovernment may on the advice
of the Commi ssion declare by notification in the officia
gazette any institution for higher education other than a
university to be deened to be a university for the purposes
of the Act and when such declaration is made, all the
provi sions of the Act would apply to such an institution as
if it were a university within the definition of the termin
s. 2 (f). CUL may nmake an application to the Centra
CGovernment for such recognition and on the advice of the
University Grants Conm ssion, the Central Governnent shoul d
di spose of the same in accordance wth law. W have been
told that t he institution has been wor Ki ng very
satisfactorily and has, to its credit, a long history of
service in the field of
893
education. W are hopeful that taking all" aspects into
consideration both the Comrission as also the Centra
CGovernment woul d consider the request of theinstitution to
be recognised under s. 3 of the Act. If it is so recognised
the institution would be able to confer degrees as provided
ins. 22 of the Act.

It is for the Central Covernment next to consider
whet her an institution covered by s. 3 of the Act woul d not
satisfy the provision of s. 23 of the Act and “if in the
opi ni on of the Central Governnment such an institution’'is not
covered, whether an appropriate anendnment to s. 23 should
not be nade so as to exclude recognised institutions under
s. 3 of the Act fromthe field of prohibition covered by s.
23 of the Act. CUL should nmke the application w thin one
nmonth from now and the Central Government shoul d exam ne-the
matter appropriately and pass proper orders or directions
within six nonths thereafter. At any rate the institution
shoul d have reasonable tinme-until end of 1984-to take such
appropriate steps as it may be advised, to ‘avoid further
Prosecution under the Act.

S R Appeal partly all owed.
894




