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1. The short question involved in these matters i.s whet her
after the coming into force of the All India Council for
Techni cal Education Act, 1987 [hereinafter referred to as
the 'Central Act’'] the State Governnent has power to grant
and wi thdraw perm ssion to start a technical institution as
defined in the Central Act. In the present case, the
technical institutions with which we are concerned are the
respondent Engi neering Coll eges which are being run in the
State of Tam | Nadu

2. To understand the issue, we will refer to the facts .in
C. A Nos. 1634-35/1990. The State Governnment under GO M
No. 429 dated 17th April, 1984 issued by the Education
Science and Technol ogy Departnent had pernmitted private
managenents to start new Engineering Colleges under the
sel f-financing schenme without any financial conmitnment to
the Governnent, but subject to the fulfillment of certain
condi tions. The first respondent, Vi z., Adhi yaman
Educati onal Research Institute [for short, the Trust’]
applied to the Governnent of Tam | Nadu for perm ssion'to
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start a new self-financing private Engineering College in
terns of the said policy. The CGovernnent granted the
permssion to the Trust to start a private Engineering
Coll ege under the nane and style of Adhiyaman College  of
Engi neering at Hosur in Dharmapuri district beginning wth
the academic year 1987-88 by its order of 9th June, 1987.
The permission was to offer three degree courses wth the
intake of 180 students per year, i.e., sixty students in
each course in the subjects of [a] Mechanical Engineering,
[b] Electronics and Comunication Engineering and [c]
Conputer Science and Engineering. One of the conditions
i nposed by the Governnent was that the Trust could admt
candi dates of its choice upto 50 per cent of the approved
i ntake under the managenent quota, and the remaining 50 per
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cent of the seats would be allotted by the Director of
Techni cal Education from anmong the candidates of t he
approved list prepared for admission to Governnent and
Gover nment - ai ded Engi neering Col |l eges. The CGovernnent had
also stipulated that if any of the conditions inmposed by
themwas not fulfilled, the perm ssion granted to start the
Col | ege woul d be withdrawn and the Governnent will have the
right to take over the College with all its novable and
i movabl e properties including endowrent and cash bal ance
wi t hout paying conmpensation. Pursuant to this perm ssion
the Trust applied to the University on 18th June, 1987 for
affiliation of the College. After inspection of the Col-
| ege, the Inspecting Conmm ssion of the University submtted
its report on 5th Novenber, 1987 and the University on 21st
Noverber, 1987 granted tenporary affiliation to the College
for the academ c year 1987-88 subject to the fulfilnment of
certain conditions. The University also made it clear to
the Trust that the Trust should make an application for
affiliation for the second year B.E. degree course for the
academ c ' year 1988-89 and that no admi ssion should be nmade
to the degree course until the perm ssion was granted by the
Uni versity.

3. The College started functioning fromJuly 1987. On
17th Sept enber , 1988, the Uni versity ext ended the
affiliation for first year of B.E degree course for the
academ c year 1988-89 subject to the inplenentation of the
recomendati ons of the Inspecting Comrission nade in its
report of 5th Novenber, 1987 and subject to the conditions
of affiliation already intimted while granting the initia
temporary affiliation.  On 24th Novenber, 1988, the Trust
applied for affiliation for third year B.E. degree course
for the academ ¢ year 198990 and continuation of affiliation
for first vyear and second year B.E.~ degree courses. In
March 1989, the Conmittee appointed by the Director of
Techni cal Education, inspected the College and submtted its
report which was forwarded to the Trust with a direction to
take necessary steps to create (requisite infrastructura
facilities. The Trust sent a reply to the Director inform
ing him of the progress nade by it with regard to the
provi sion of necessary infrastructural facilities.

4. In the meanwhile, on 27th March, 1989, the State
Governnment appointed a H gh Power Conmittee to visit the
sel f-financing Engineering Colleges and nake an assessnent
of their functioning. In its report, the Hgh Power
Commttee stated that the Trust had not fulfilled the
conditions inposed by the Government at the tine  of the
grant of perm ssion and also the conditions inposed by the
Uni versity while
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granting affiliation. On receipt of this report, the
Director of Technical Education issued a show cause notice
on 16th July 1989 and asked for an explanation within
fifteen days as to why the permssion granted by the
CGovernment to start the Coll ege should not be w thdrawn.
5.1n the neanwhile, in May 1989, the University appointed a
three-nmenber Inspection Commission to inspect the func-
tioning of the College for the purposes of considering the
guestion of continuance of the affiliation of the College
for the academ c year 1989-90. Even before the receipt of
the report of the Inspection Conm ssion, the Syndicate of
the University accepted the report of the H gh Power
Conmi ttee appoi nted by the Governnent and resolved to reject
the request for provisional affiliation for the acadenic
year 1989-90 and also to issue a show cause notice to the
Trust as to why the affiliation granted to it for the
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academ c years, 198788 and 1988-89 shoul d not be cancell ed.
Pursuant to this resolution, the University on 25th July,
1989, issued a notice to the Trust to show cause as to why
the Statute 44[A] of Chapter XXVI of Vol.1 of die Madras
Uni versity Cal endar shoul d not be invoked in respect of the
provisional affiliation already granted for the first vyear
for the academ c year 1987-88 and for the academc year
1988- 89. On 26th July, 1989, the University sent a
comuni cation to the Trust inform ng that the Syndicate had
accepted the report of the H gh Power Committee appointed by
the Government and it resolved to reject the request of the
Trust for provisional affiliation for 1989-90 for the first
year and also the request for provisional affiliation for
second and third year courses for 1989-90. The comrunication
also inforned the Trust that it should nake alternative
arrangenent to distribute the students already adnmitted to
t he academ c year 198788 .and 1988- 89 anong ot her
institutions w th adequate facilities.

6. The Trust, therefore, filed a wit petition being WP. No.
10222 beflore the Hi gh Court for prohibiting the Director of
Techni cal - Education from taking further proceedings in
pursuance of his show cause notice dated 16th July, 1989.
The Trust also filed another wit petition being WP. No.
10223 of 1989 for quashing the resolution passed by the
Syndi cate of the University and for directing the University

to grant provisional affiliation to  its College. The
Secretary to the Governnent, Mnistry of Hunman Resources
Devel opnent [central] and Al India Council ‘for Technica

Education were also inpleaded as parties to the wit
petitions as respondents. During the pendency of the wit
petitions, the | earned Single Judge appointed a Conmittee to
i nspect the College and nake a report with regard to its
defici enci es which are pointed out by the Governnment and the
University. The Court Committee subnmitted a report that the
Trust had not even provided the requisite infrastructura
facilities for conducting different courses. By a common
j udgrent , the learned Single (Judge allowed WP No.
10222/1989 which was against the State Government and
di sm ssed WP. No. 10223/1989 whi ch was directed agai nst the
Uni versity. The | earned Single Judge held that after the
passing of the Central Act the State Government had no power
to cancel the permssion granted to the Trust to start ~the
College and it could not rely for the purpose on a report of
the H gh Power Conmittee appointed by it since the appoint-

ment of such a committee was itself ille-

141

gal and unconstitutional. According to the learned Judge,
the only course open to the State Government was to refer
the matter to the Al India Council of Technical Education

[for short "Council’]. According to him under the Centra

Act, the duty was inposed on the Council for recognising or
derecogni sing any technical institution in the country and
it was not open to the State Government or the University to
gi ve approval or disapproval to any technical institution

According to the | earned Judge, further, if after the com ng
into operation of the Central Act, each State Governnent and
University was allowed to recognise or derecognise the
technical institutions, each of themwould follow different
yardsticks which will be against the object of the Centra

Act. However, he held that the University could take action

under Statute 44 [A] in Chapter XXVI of Vol. 1 of the
Cal endar of the University on the ground that one of the
conditions inposed by it for grant of affiliation, -viz.,
that the Trust should obtain concurrence of the Council for

the College was not fulfilled and consequently he field that
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the resolution passed by the University Syndicate was valid.
7. Aggrieved by this decision, the Trust, t he State

Governnment as well as the University preferred wit appeals.
It appears that during the appellate stage, even the
students were allowed to intervene in the proceedings. The
Division Bench allowed the, wit appeal of the. Trust and
guashed the resolution of the University Syndicate passed on
21st July, 1989 and disnissed the wit appeals of the State
Government and the University. The Division Bench not only
confirmed the decision of the |earned Single Judge that the
State Government had no jurisdiction to derecognise the
Coll ege, but it also held that even the University could not
have acted on the report of the H gh Power Commttee ap-
pointed by the State Governnent and coul d not have refused
extension of affiliation without giving reasons for the sane
whi ch were admttedly not  discussed in its i mpugned
conmuni cat i on. The Division. Bench further held t hat
condition No.18 which was mentioned in the University's
letter dated  21st Novenber, 1987 while granting initia
temporary affiliation was beyond the jurisdiction of the
University since after the conming into operation of the
Central Act, the concurrence of the then Council [the
predecessor of the present Council] which was a non-statu-
tory body and which ceased to exist in_March, 1988 was
nei ther necessary nor could it have been obtai ned.
8. It may thus be seen that although on the facts in the
present case, what is questioned is the power of the State
CGovernment and the University respectively to derecognise
and disaffiliate the Engineering College, what is involved
is the larger issue as stated at the outset, viz., the con-
flict between the Central Act on the one hand and the Taml
Nadu Private Col |l eges [Regul ation] Act, 1976 [for short ’'the
State Act’'] and the Rules made thereunder, viz., the Taml
Nadu Private Colleges [Regulation] Rules, 1976 and the
Madras University Act, 1923 [hereinafter referred to as the
"University Act’] and the, statutes and ordinances nmade
t hereunder on the. other. W have, therefore, in effect to
address ourselves to this |arger issue.
9. W nmay begin by examining the provisions of the
Constitution delineating respective spheres of the Central
and the State legislatures. Entry 66 of List 1, i.e,
142
the Union List of Seventh Schedul e of the Constitution reads
as follows:
" 66. Co-ordination and determination of
standards in institutions for higher education
or research and scientific and techni ca
institutions.™
10. This Entry has remai ned unchanged since the inception of
the Constitution. Before the Constitution [Forty Second
Amendnent] Act, 1976 which came into force we.f. 3rd
January, 1977, Entry 1l1lin List 11, i.e., the State List was
as follows:
"Education including Universities subject to
the provisions of Entries 63, 64, 65 and 66 of
List | and Entry 25 of List 111"
11. Entry 63 of List | relates to the Benares Hindu
University, the Aligarh MuslimUniversity and the Delhi
University; the University established in pursuance of
Article 371-E, i.e, Central University in Andhra Pradesh,
and other institutions declared by Parlianment by law to be
an institution of national inportance. Entry 64 of the said
List refers to institutions for scientific or technica
education financed by the Governnment of India wholly or in
part and declared by the Parlianent by law to be
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institutions of national inportance and Entry 65 relates to
the Union agencies and institutions for [a] professional
vocational or technical training, including the training of
police officers; or [b] the pronotion of special studies or
research; or [c] scientific or technical assistance in the
i nvestigation or detection of crine.
12. Entry 25 of List 111, i.e., the Concurrent List prior to
the said Constitutional Anendnent read as foll ows:
"Vocational and technical Training of Labour
13. After the Armendnent it reads as foll ows:
"Education, including technical education
nmedi cal education and universities, subject to
the provisions of Entries 63, 64, 65 and 66 of
List 1; vocational and technical training of
[ abour . "
14. The Constitutional provisions dealing with the scope of
the powers of the Union and the State |egislatures on the
subj ect in question may be summarised as follows:
15. The subject "coordination and determ nation of standards
in institutions for higher education or research and
scientific and technical institutions" has always renmained
the special preserveof the Parliament. This was so even
before the Forty Second Amendment, since Entry 11 of List 11
even then was subject, anong others, to Entry 66 of List 1
After the said Amendnment, the Constitutional position on

that score has not undergone any change. Al that has
happened is that Entry Il was taken out fromlList 11 and
amal gamated with Entry 25 of List 1l11. However, even the
new Entry 25 of List LIl is alsosubject to the provisions,

anong others, of Entry 66 of List 1. It cannot, therefore,
be doubted nor is it contended before us, that t he
legislation with regard to coordination and determ nati on of
standards in institutions for higher education or research
and scientific and technical institutions has always been
the preserve of the Parlianment. what was contended before us
on behalf of the State was that Entry 66 enables the
Parlianment to |lay down the m ni nrum standards but ~‘does not
deprive the State Legislature fromlaying down standards
above, the said mnimmstandards. W will
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deal with this argunment at its proper place.

16. We may now refer to the provisions of Articles 246, 248

and 254 in Part Il of Chapter 1 which relates to the
distribution of the |legislative powers between the Par-
liament and the State Legislatures.- It is not necessary to

enter into a detailed discussion of these Articles since
they have been the subject matter of various -decisions of
this Court. W nmay only sumarise the effect of  these
Articles as has energed through the judicial decisions, so
far as it is relevant for our present discussion.. -Wile
Article 246 states the obvious, viz. that Parliament has
exclusive power to nake law. -, with respect to any of the
matters enumerated in List | and has al so the power to  rmake
laws wth respect to any of the matters enunerated in List
111, the State Legislature has exclusive power to nmake |aws
with respect to any of the natters enunerated in List 11
subj ect, of course, to the Parliament’s power to nake |aws
on nmatters enunerated in List | and List |I11I. Par | i ament
has al so power to nake |aws on matters enunmerated in List 11
for any part of the territory of India not included in a
State. Article 248 vests the Parliament with the exclusive
power to make any |aw not enunerated in the Concurrent List
or the State List including the power of making any |aw
i mposing a tax not nmentioned in those Lists. This is a
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residuary power of legislation conferred on the Parlianent
and is specifically covered by Entry 97 of list 1. In case
of repugnancy in the legislations nmade by the Parlianment and
The State Legislatures which arises in the case of
Legi sl ations on a subject in List "ill, the | aw made by the
Parl i ament whet her passed before or after the | aw passed by
the State Legislature shall prevail and to that extent, the
| aw made by the Legislature of a State will be void. Were,
however, the law made by the Legislature of a State is
repugnant to the provisions of an carrier law nade by
Parliament or an existing law with respect to that matter,

the |aw made by the Legislature of the State shall, if it
has received the assent of the President, prevail in that
State. However, this does not prevent the Parliament from

enacting at any tine any lawwith respect to the sane matter
including a |aw adding to, amending, varying or repealing
the law so made by the Legislature of the State. The
repugnancy rmay also arise between a pre-Constitutional |aw
made by the then Provincial Legislature which continues to
be in force by virtue of Article 372 and the post-Constitu-
tional law of Parlianment in which case, the | aw nmade by the
Provinci al Legislature shall stand inpliedly repealed to the
extent of repugnancy to the | aw made by the Parlianent.
17. According to sone jurists, the repugnancy may al so arise
between a pre--Constitutional |aw made by the then Provin-
cial Legislature which continues to be in force by virtue of
Article 372 and the postConstitutional law of the Parlianent
in which case by virtue of the first part of  Article 254
[1], the law made by the Parlianent shall prevai l
not wi t hst andi ng t hat the Provincial Legi sl ature was
conpetent to make the law prior to the commencenent of the
Consti tution. This is the consequence of  the relevant
provision of Article 254 [1] which reads as foll ows:
"254 [1] Inconsistency between | aws made by
Par | i ament and the 1aws made by t he
Legi sl atures of States. - [1] If any provision
of a law nmade by the Legislature of a 'State is
repugnant to any provision of a law made by
Par | i ament which
144
Parliament is conpetent to enact...” the law
made by Parlianent, whether passed before or
after the | aw made by the Legislature of such
State... shall prevail and the | aw made byt he
Legi sl ature of the State shall, tothe _extent
of the repugnancy, be void."
18. According to this view, it is to take .care of this
repugnancy that the aforesaid provision in the first part of
Article 254 [1] is made. The repugnancy arising out of the
two | aws nade on matters in the Concurrent List is referred
to in the other part of Article 254 [1] and if the  franers
of this Constitution wanted to provide only for the
repugnancy arising between the two | aws made on the subjects
in the Concurrent List, the aforesaid provision of Article
254 [ 1] was unnecessary. However, in view of the repugnancy
resulting in inplied repeal of the pre-Constitutional pro-
vincial |aw by the post-Constitutional parlianmentary |aw,
this controversy need not detain us here.
19.1n the light of the aforesaid Constitutional provisions,
we may now cxam ne the provisions of the Central Act and the
two State enactnents and the subordinate |egislation nade
thereunder to find out whether there is encroachnment by the
said law on Entry 66 of List | or whether there is
repugnancy between the Central Act and the State Acts.
20. The Preanble of the Central Act states that it has been
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enacted to provide for the establishnent of an Al India
Council for Technical Education with a viewto [i] proper

pl anning and coordinated developnent of the technica
education systemthroughout the country [ii] pronotion of
qualitative inmprovenent of such education in relation to
pl anned quantitative growh [iii] regulation and proper
mai nt enance of norns and standards in the technical edu-
cation system and [iv] for matters connected therewith
[ enphasis supplied]. Sections 2 [g], 2 [h] and 2 [i] of the
Centr al Act define ’'technical education’, "technica
institution” and 'University' respectively as foll ows:

"2. In this Act, unless the context otherw se

requires,

XXXXX

[g] "technical education" neans programes of
educat ion. research and training in

engi neeri ng, technology, architecture, town
planni ng, managenent, pharmacy and applied
arts ~and crafts and such other programre or

ar eas as the Central Government nay in
consul tationw th the Council. by notification
in the official Gazette, declare;

[h] "technical institution" neans an in-

stitution, not being a university which offers
courses or programes of technical education

and shall include such other institutions as
the | Central Governnent nay, in consultation
with' the Council by notification in t he
Oficial Gazette, decl are as t echni ca

i nstitutions;

[i] "University" neans a university defined
under clause (f) of section 2 of t he
University Gants Conmmission act, 1956 and
i ncl udes an institution deemed to be a
Uni versity under section 3 of that Act."

21. Section 3 [1] gives power to the  Central
Governnment to establish the Council, Si nce
the conposition of the Council is inportant to
deal with one of the aspects of an argument,
we may cite the relevant provisions of sub-
section [4] of Section 3 which refers to the
said composition. It reads as under
145
"[4] The Council shall consist of the fol-
| owi ng nenbers, nanely: -

XXXXXXX

[iI] two nenbers of Parlianment . of  who, one
shall be elected by the House of (the People
and one by the Council of States.

[K] eight nenbers to be appointed by the
Central Governnent by rotation in_-the al-
phabetical order to represent the State and
the Union territories:

Provi ded that an appoi ntment under this clause
shall be made on the recommendation of the
CGovernment of the State, or as the case nay
be, the Union territory concerned;

[I] four menbers to be appointed by the

Central CGover nirent to represent t he
organi sations in the field of industry and
commer ce

[mM seven nenbers to be appointed by the
Central Governnent to represent:-

[T

[ii] the Association of Indian Universities;"
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22.Suffice it to say that the Council, besides having on it
the representatives of the various ninistries, of higher
educational institutions, professional bodies in the field

of technical and management education and organi sations in
the field of industry and commrerce, also has the repre-
sentatives of the State in the form of the Menbers of
Parlianment and the Menbers to be appointed by the Centra
CGovernment to represent the States and the Union Territories
and also of the State Universities. Section 1 further
enpowers the Council to associate with itself any person
whose assi stance or advice it may desire in carrying out any
of the provisions of the Act.
23. Chapter 11l of the ‘Act enunerates the powers and
functions of the Council. Section 10 of the said Chapter
states that in order to performits duties and to take al
such steps as it may think necessary to ensure the object of
and performthe functions under the Act, the Council may,
anong ot hers,

"[ b] ~coordi nate the devel opnent of technica

education in the country at all levels;

XXXXXX

[f] pronpte an-effective link between tech-

ni cal education system and other relevant

systenms including research and devel opnent

organi sations, industry and the comunity;

[g] evolve suitable performance apprai sa

systens for technical institutions and Uni-

versities inparting technical education, in-

corporating norns _and mechani snms for enforcing

accountability.

[h] formulate schenes for the initial and in

service training of teachers and identify

institution or centres and set up new centres

for offering staff ~ developnent progr ammes

i ncl udi ng continuing educati on of teachers;

[i] lay down norms and standards for courses,

curricul a, physi cal and i nstructiona

facilities, staff pattern, staff

qualifications, quality instructions, assess-

ment and exani nati ons;

[j] fix norms and guidelines for charging

tuition and other fees;

[k] grant approval for starting new technical

institutions and for introduction of
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new courses or progranmes in consultation with

the agenci es concerned-,

[I] advise the Central CGovernnment in respect

of grant of charter to any professional” / body

or institution in the field of technica

education conferring powers, rights and

privileges on it for the pronotion of such

profession inits field including conduct of

exam nati ons and awarding of menber shi p

certificates-,

[M lay down norms for granting autonony to

technical institutions;

[n] take all necessary steps to prevent

conmer ci al i sati on of technical education;

[ 0] provide guidelines for adm ssion of

students to technical institutions and Uni-

versities inparting technical education

[p] inspect or cause to inspect any technica

institution;

[g] withhold or discontinue grants in respect
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of courses, progranmes to such technica
institutions which fail to conply wth the
directions given by the Council wthin the
stipulated period of time and take such other
st eps as my be necessary for ensuri ng
conpl i ance of the directions of the Council

[r] take steps to strengthen the existing
organi sations, and to set up new organisations
to ensure effective discharge of the Council’s
responsibilities and to create positions of
prof essional, technical and supporting staff
based on requirenents;

[s] declare technical institutions at various
| evel s and types offering courses in technica
educationfit to receive grants;

XXXXXXX

[u] set up a National Board of Accredita-

tion to periodically conduct evaluation of
technical institutions or programmes on the
basis of guidelines, norns and st andar ds
specified by it and to nake recomendations to
it, or tothe Council, or to the Comm ssion or
to others bodies, regarding recognition or de-
recognition of the institution or the

pr ograme; "
24. Section 11 provides for inspection to be caused by the
Council, of any departnment or departnents of a technica

institution or University for the purposes of . ascertaining
the financial needs of such institutions or a University or

standards of teaching, exam nation and research. It also
provides for inspection as well as for ~communicating the
results of such inspection to such institution and
University with a viewto recommending to-it the action to
be taken as a result of such inspection. The executive
authority of the institution or University is under an
obligation to report to the Council , the action if any

which is proposed to be taken by it for the purpose of
i npl enenting the recomendations. nade by the Counci |

pursuant to the result of the inspection nade by it.
Section 13 requires the Council to establish, anong  others,
an Al India Board of Technical Education and an-All India
Boar d of Under-graduate Studies in Engi neeri ng and
Technol ogy and Post-graduate Education and Research in

Engi neering and Technol ogy. The Council is also -enpowered
to establish such other Boards of Studies as it~ may think
fit. These Boards of Studies are required to advise the

Executive Committee of the Council constituted under Section
12 of the Act on academc matters including on. norms. and
standards, nodel curricula, nodel facilities and structure
of courses. Section 14 requires the Council to establish
four Regional Commttees; viz., Northern, Southern, Wst-
147

ern and Eastern Regional Conmittees with their offices at
Kanpur, Madras, Bonb and Cal cutta respectively. The Counci
has also the powers to establish other Regional Conmttees
if it thinks fit. These Regional Conmittees have to advise
and assist the Council to look into all aspect of planning,
promoting and regulating technical education wthin the
region. Section 20 enpowers the Central Governnent to give
directions to the Council fromtine to tine on questions of
policy, and the Council is bound by such directions. Sec-
tions 22 and 23 give power to the Central Governnment and the
Council to make rules and regul ations respectively under the
Act which arc to be laid before the Parliament. It is not
necessary to refer to other provisions of the Act.
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25. The aforesaid provisions of the Act including its
preanbl e make it abundantly clear that the Council has been
established wunder the Act for coordinated and integrated
devel opnent of the technical education systemat all |[|evels
throughout the country and is enjoined to promote quali-
tative inprovenment of such education in relation to planned
guantitative growth. The Council 1is also required to
regul ate and ensure proper nmmintenance of norns and
standards in the technical education system The Counci
is, further to evolve suitable performance apprai sal system
i ncorporating such norns and mechanisms in enforcing their
accountability. It is also required to provide guidelines
for admssion of students and has power to wthhold or
di scontinue grants and to derecogni se the institutions where
norms and standards laid down by it and directions given by
it from time to tine are not followed. This duty and
responsibility cast on the Council inmplies that the norns
Oand standards to be set should be such as would prevent a
| opsided ‘or an isolated devel opnent of technical education
in the country. ~For this purpose, the norns and standards
to be prescribed for the techni cal education have to be such
as would on the one hand ensure devel opnent of technica
educational systemin all parts of the country uniformy;
that there will be a coordination in the technical education
and the education/inparted in various parts of the country
and will be capable of being integrated in one system that
there wll be sufficient nunber of  technically educated
i ndividuals and that their gromh would be ‘in a planned
manner; and that all ‘institutions in the country are in a
position to properly maintain the norms and standards that
may be prescribed by the Council. The norns and standards
have, therefore, to be reasonable and ideal and at the sane
time, adaptable, attainable and naintai nable by institutions
throughout the country to ensure both quantitative and
qualitative growh of the technically qualified personnel to
nmeet the needs of the country. . Since the standards have to
be laid down on a national |evel, they have necessarily to
be uni form throughout the country w thout which the
coordinated and integrated developnent of the technica
education all over the country will not be possible which
will defeat one of the main objects of the statute. Thi's
country as is well-known, consists of regions and popul ation
which are at different |evels of progress and devel opnent or
to put it differently, at differing levels of backwardness.
This is not on account of any physical or intellectual de-
ficiencies but for want of opportunities to develop and
contribute to the total good of the country. Unnecessarily
hi gh norm or standards, say for adm ssion to the educationa
institutions or to pass the exam -
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nations, may not only deprive a vast mgjority of the people
of the benefit of the education and the qualification, but
would also result in concentrating technical education in
the hands of the affluent and elite few and in depriving the
country of a large nunber of otherw se deserving technica
personnel. It is necessary to bear this aspect of the norns
and standards to be prescribed in mind, for a major debate
before wus centered around the right of the States to
prescri be standards higher than the one laid down by the
Council. What is further necessary to renenber is that the
Council has on it representatives not only of the States but
al so of the State Universities. They have, therefore, a say
in the matter of |aying down the nornms and standards which
may be prescribed by the Council for such education from
time to time. The Council has further the Regional Conmit-
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tees, at present, at least, in four major geographical zones
and the constitution and functions of the Comrittees are to
be prescribed by the regulations to be nade by the Council

Since the Council has the representation of the States and
the professional bodies on it which have al so representation
from different States and regions, they have a say in the
constitution and functions of these Comittees as well.
That is further inportant to note is that the subject
covered by this statute is fairly within the scope of Entry
66 of List | and Entry 25 of List 111. Further, these
regul ati ons along with other regul ati ons made by the Counci

and the rules to be made by the, Central Governnent under
the Act are to be laid before the Parlianent. Hence, on the
subj ects covered by this statute, the State could not nmake a

aw under Entry 11 of List Il prior to Forty-Second
Anmendnent nor can it make-a law under Entry 25 of List |I1]
after the Forty-Second Amendnent. |If there was any such

existing law immedi ately before the conmencenent of the
Constitution wthin the nmeaning of Article 372 of the
Constitution, as the Madras University Act, 1923, on the
enact ment of the present Central Act, the provisions of the
said law if repugnant to the provisions of the Central Act
woul d stand inpliedly repealed to the extent of repugnancy.
Such repugnancy woul d have to be adjudged on the basis of
the tests which are applied for adjudging repugnancy under
Article 254 of the Constitution.

26. W may now exam ne the provisions of the State law, viz.,
Tami | Nadu Private Coll eges [Regul ation] Act. Section 1 [3]
makes the Act applicable to all private coll eges. Reasons
for the enactnent circulated with the Bill of the Act stated
that the State Governnent had decided to regulate the
conditions of service of teachers enployed in private
colleges and to nmake the |aw rel ati ng'to nanagi ng bodi es and

paynment of grant to such colleges statutory. It was also
proposed to make provisions to the effect that no  private
college shall be established wthout affiliation to a

University, that the non-teaching staff of private /colleges
woul d al so cone within the scope of the nmeasure and that the
University may nmake regul ations, statutes and  ordinances
specifying the qualifications for appointnent of _teachers
and other persons enployed in private colleges. ~Section 2
[3] defines the "conpetent authority" to mean [i] ~ any
university, [ii] authority, officer or person, enpowered by
the CGovernnment to be the conpetent authority in relation to
any provision of the Act and states -that di fferent
authorities nmay be appointed for different provisions or for
different areas or in relation to differ
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cl asses of private colleges. Section 2 [8] of the State Act
defines "private college" as follows:

"2.Definitions.- In this Act, unless t he
context otherw se requires -
[ 8] "private col | ege" neans a col | ege

mai nt ai ned by an educational agency and
approved by, or affiliated to, a

does not include a college -
(a)established or administered or maintained
by the Central Governnent or the CGovernnent or
any |ocal authority or any university; or
(b)giving, providing or inparting religious
i nstruction al one, but not any ot her
i nstructions;"
27.Section 3 prohibits a person save as otherwi se expressly
provided in the Act, fromestablishing on or after the date

uni'versity bu
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of the comencenent of the said Act any private College
without the permission of the Governnent and except in
accordance with the terms and conditions specified in such
per mi ssi on. It also enjoins that the college so pernitted
will have to obtain affiliation to the University. Secti on
4 requires the educational agency of every private college
proposed to be established, to nake an application to the
CGovernment for permission to establish such college giving
particul ars, anong other things, with regard to [a] the need
for the private college in the locality; [b] the course for
which such private college proposes to prepare, train or
gui de its students for appearing at any exam nati on
conducted by or under the authority of a university; [c] the
anenities available to students and teachers; [d] the
equi prent, | aboratory,  library and other facilities for
instruction; J[e] the sources of incone to ensure the
financial stability of the private college; and [f] the
situation and the description of the buildings in which such
private coll'ege is proposed to be established. The
educational ‘agency of every private college in existence on
the date of comencenent of the Act is also required to
furnish a statement giving sonme of the said particulars.
Section 5 [1] gives power to the Governnent to grant or
refuse to grant perm ssion after considering the particulars
in the application/ Section 5 [3] prohibits the University
fromgranting affiliation to any private coll ege unl ess per-
m ssion has been granted under Section 5 [1] of the Act.
Section 8, however, permts a mnority whether based on
religion or language, to establish and adnminister any
private coll ege w thout perm ssion under sub-section (1) of
Section 5 read with Section 3. Section 10 {1] provides that
the CGovernment may pay to the private college grant at such
rate and for such period as may be prescribed. Section 10
[2] entitles the Government to withhold permanently or for a
specific period, whole or part of any grant paid  under
Section 10 [1] if the private college does not conply wth
any of the provisions of the Act or rules nmde thereunder or
the directions issued in that behalf, or where the private
coll ege has not paid to teacher or other person enployed in
such coll ege pay and al |l owances payable to himor which con-
travenes or fails to conply with any conditions as may be
prescribed, while granting perm ssion to start the college.
Section 11 nakes it mandatory to have a college committee
for the private college [not being a minority college which
shall include the principal of the private college and two
seni or professors enployed in such college.  Section 14 then
lays down the functions of the college committee and the
responsi bility of the educational agency
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under the said Act. The functions arc [a] to carry on the
general administration of the private college excluding the
properties and funds of the private college; [b] to ‘appoint
teachers and ot her persons of the private college, fix their
pay an all owances and define their duties and the conditions
of their service; and [c] to take disciplinary action
agai nst teachers and other persons of the private college.
Sub-section [2] of Section 14 |ays down that the educationa
agency shall be bound by anything done by the college
conmittee in the discharge of its functions and sub-section
[3] of the said Section states that any decision or action
taken by the college conmittee in respect of any natter or
on which the conmmttee has jurisdiction shall be deened to
be the decision or action taken by the educational agency.
Section 15 leaves it to the University to nake regulations,
st at ut es, or ordinances specifying the qualifications
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required for the appointnent of the teachers and other
persons enployed in the private college. Section 17 enables
the Government to nmke rules in consultation wth the
University regulating the nunber and conditions of service
of the teachers and other persons enployed in the College.
Section 19 prohibits the teacher or other person enployed in
the private college frombeing dism ssed renoved or reduced
in rank or the appoi ntnment being otherw se term nated except
with prior approval of the conpetent authority. Section 24
states that Chapter |1V which deals with terns and conditions
of service of teacher and other persons enployed in the
private colleges or any rule providing for all or any of the
matters specified in this Chapter or any order nade in
rel ation to any such matter shal | have ef f ect
not wi t hst andi ng anyt hi ng contained [i] in any other law for
the tinme being in force, or [ii] in any award, agreenent or
contract of service, whether. such award, agreenent or
contract of service was nmade before or after the date of
commencenent of thi's Act, or [iii] in any judgment, decree
or order ‘of ‘court, tribunal or other authority. Section 25
prohibits a private college or a class or course of in-
struction therein frombeing closed without notice to the
conpetent authority and w thout maki ng such -Arrangenments as
may be prescribed for the continuance of the instruction of
the students of /such college or the class or course of
instruction as the case may be for the period of study for
whi ch the students have been admitted. ~Section 28 prohibits
private college fromlevying any fee or collecting any other
charge or receiving any other paynment except a fee charge or
payment specified by the conpetent authority. Section 30
provides for the taking over of the nanagement of a private
college if the educational agency running such college had
negl ected to discharge any of the duties inposed on or to
perform any of the functions entrusted to such | agency.
Section 34 provides for the —accounts of every  private
college being audited at the end of every academ c year by
such authority as may be prescribed. Section 35 /provides
that the conpetent authority shall have the right 'to / cause
an inspection of or an inquiry in respect of, any private

college, its building, |aboratories, libraries, workshops
and equi prnent, and al so for the exam nations, teachings and
other work conducted or done by the private college. It

al so gives power to the conpetent authority to cause an
inquiry to be nade in respect of any other matter in respect
of the discharge of any other function ~under the Act.
Section 37 provides for appeal against the order ~of the
conpetent authority whereas Section
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38 provides for constitution of tribunals for the purposes
of the Act. Section 41 gives power of revision to the

CGover nirent over the orders passed by t he appel | ate
authority. Section 49 bars the jurisdiction of Gvil | Court
to decide or deal with any question which is by or under the
Act required to be decided or dealt with by any authority or
of ficer enpowered under the Act. Section 52 states that the
provi sions of the Act shall have the effect notw thstanding
anything to the contrary contained in any other law for the
time being in force including any regul ation or statute of
any university. Section 53 gives power to the Governnment to
make rules to carry out the purpose of the Act. These are
the only relevant provisions of the State Act which are
necessary to be noted for our purpose.

28. Under Section 53 of the said Act, the State GCovernment
has made rules called Taml Nadu Private Col | ege
[Regul ation] Rules, 1976. Rule Il [1] provides that the
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nunber of teachers enployed in a college shall not exceed
the nunber of posts fixed by the Director of Collegiate
Education fromtinme to time with reference to the acadenic
requirenments and nornms of workload prescribed by t he
respective Universities and overall financial consider-
ations. Rule 11 [1-A] [1-B], [1-C and [1D] provides for
reservations in the post of teachers and other enployees in
favour of Schedul ed Castes and Schedul ed Tribes and Backward
Cl asses. The rest of the said provision provides for the
service conditions of the teachers and others enployed in
the college including the scales of pay and all owances etc.
The remmining rules are made to work out the ot her
provisions of the Act and it is not necessary to discuss
t hem here.

29.1t will thus be apparent that since Section 1 [3] of the
State Act makes it applicable to all private colleges, it
could also apply to the colleges inparting techni ca
educationincluding the Engineering Colleges. However, the
Rules 'as is apparent fromRule 2 [b], exclude technica
institutiions |ike Engineering Colleges. Rule 2 [b] defines
"Col | ege," as fol | ows:

"2. Definitions.- In this rules, wunless the
cont ext ot herw se requires-
[b]. "Coll ege"” nmeans and includes Arts and

Sci ence Col | ege, Teachers Training College,
Physi cal Education College, Oiental College,
School | of Institute of “Social Wrk and nmusic
Col l ege nmaintained by the educational agency
and approved by, or affiliated to t he
Uni versity."
It is not necessary to enphasise that the, expression "neans
and includes" used in the definition confines the definition
to only those species of the genus which are specifically
enunerated in the definition, and hence, the Act as it
stands today, is not nade applicable by the said Rules to
the technical colleges including the engineering colleges
with which we are concerned in the present case. In this
context, reference may be nmade to the decision of this Court
in Gvil Appeal Nos.10001-03 of 1983 [P. Kasilingamé& Os.
v. P.S.G College of Technology] pronounced today. it
cannot, however, be denied that in view of the wde
application of the Act by virtue of Section 1 [3] and the
wi de definition of "private college" contained in Section 2
[8] of the Act, it is capable of being nade applicable  at
any tine to the institutions inparting technical education
by amendi ng the Rul es.
30. The provisions of the State Act enu-
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nerated above showthat if it is made applicable to the
technical institutions, it wll overlap and wll~ be in

conflict with the provisions of the Central Act in- various
areas and, in particular, in the matter of allocation and
di sbhursal of grants, formulation of schenmes for initial and
in-service training of teachers and continui ng educati on of

teachers, laying down norms and standards for courses,
physical and institutional facilities, staff pattern, staff
qual i fications, quality i nstruction assessment and

exam nations, fixing norms and guidelines for charging
tuition and other fees, granting approval for starting new

technical institutions and for introduction of new courses
or programmes, taking steps to prevent conmercialisation of
technical education, inspection of technical institutions,

wi t hhol ding or discontinuing grants in respect of courses
and taking such other steps as may be necessary for ensuring
the conpliance of the directions of the Council, declaring
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technical institutions at various levels and types fit to
receive grants, the constitution of the Council and its
executive Conmittee and the Regional Committees to carry out
the functions under the Central Act, the conpliance by the
Council of the directions issued by the Central Governnent
on questions of policy etc. which matters are covered by the
Central Act. What is further the primary object of the
Central Act, as discussed earlier, is to provide for the
est abl i shrment of an Al India Council for Techni ca
Education with a view, among others, to plan and coordinate
the devel opnent of technical education systemthroughout the
country and to pronote the qualitative inprovement of such
education and to regulate and properly maintain the norms
and standards in the technical education systemwhich is a
subject within the exclusive legislative field of the
Central CGovernnent as is clear fromEntry 66 of the Union
List in the Seventh Schedule. ~ Al the other provisions of
the Act . have ~been  made in furtherance of die sai d
obj ecti ves. They can al so be deenmed to have been enacted
under Entry 25 of List 111. < This being so, the provisions
of the State Act which inpinge upon-'the provisions of the
Central Act are void and, therefore, unenforceable. It is
for these reasons that the appointment of the H gh Power
Conmittee by the State Governnment to inspect the respondent-
Trust was void as has been rightly held by the Hi gh Court.

31. As regards the Madras University Act, 1923, which is
the other State enactnment, Section 2 [a] thereof defines
"Affiliated College" to nean any college affiliated to the
University established under the said Act and providing
courses of study for admssion to the exam nation for
degrees of the university. Section 2 [aa] defines "Approved
Col I ege" to nean any col |l ege approved by the university and
provi di ng courses of study for admi ssion to the exam nations
for titles and diplonmas and the pre-university examnation

of the University. Section 2[aaa)l defines "Autononous
Col | ege" as any col |l ege designated as an autonompus  col | ege
by statutes, i.e., the Statutes of the University. Section

2[ aaaa] defines "College" to nean any college or any
institution naintained or approved by or affiliated to the
University and providing courses of study for admission to
the exam nations of the University. Section 2 [2] defines
"Post-Graduate College" as a University college or an
affiliated coll ege providing post-graduate courses of ~ study
| eadi ng up-to-the post-graduate degrees of the University.
Section 2 [gg] defines "Professional College" as a college
in which are provided courses of study |eading up-
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to-the professional degrees of the University. Section 15 of
the Act creates Senate as the suprenme governing body of  the
Uni versity which also has power to review the action of the
Syndi cate and of the Acadenmic Council, when the “Syndicate
and the Acadenmic Council have not acted in accordance wth
the powers conferred upon them under the Statutes and
Ordi nances or the Regul ations. Under Section 16, the Senate
is given power, anong others, to make statutes, anend or
repeal themor nodify or cancel the ordinances or regula-
tions, and under subsection [6] of Section 16 also to
prescribe in consultation with the Academic Council the
conditions for approving colleges or institutions or for the
preparation of the students for titles or diplomas of the
University and to withdraw the approvals and to prescribe
after consultation with the Acadenic Council, the conditions
for affiliating colleges to the University and to withdraw
the affiliation fromcolleges. The Senate has al so power to
provide for such lectures and instructions for students of
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university colleges, affiliated colleges, and appr oved
coll eges, as the Senate may determ ne. Sub-section [11] of
Section 16 gives power to the Senate to provide for
i nspection of all Colleges and hostels, and sub-section [12]
thereof gives powers to the Senate to institute degrees,
titles, diploms and other acadenic distinctions, The Senate
is further enpowered to institute, after consultation wth
the Academic Council, fellowships, travelling fellowships,
schol arshi ps, studentships, bursaries, exhibitions, nedals
and prizes. Sub-section [17] enables the Senate to
prescri be fees to be charged for the appr oval and
affiliation of colleges, for adm ssion to the exam nations,
degrees and di pl onmas of the University, for the registration
of graduates, for the renewal

of regi stration et c. Section 18 provides for t he
constitution of the Syndicate. Section 19 gives powers to
the Syndi cate whi ch, anmong ot hers include the power to regu-
| ate and determine all matters concerning the University in
accordance wi'th the said Act and the statutes, regulations
and ordinances nade thereunder. Section 19 [g] gives power
to the Syndicate to appoint University Professors, Readers
and Lecturers and the Teachers and servants of t he
University, fix their emolunents, define their duties and
the conditions of service, anong others. Under Section 19
[jj] it has power to affiliate colleges to the University
and to recogni se col |l eges as approved col |l eges. Section 19
[1] gives power to the Syndicate to  prescribe in con-

sultation with the Academ c Council qualifications of
teachers in University colleges, affiliated and approved
col | eges. Section 19 [n] enables it to charge and coll ect

such fees as nay be prescribed and Section 19 [0] gives it
power to conduct the University exam nations and approve and
publish the results thereof It can make O di nances regardi ng
the adnission of students to the University or prescribing
exam nations to be recognised as equivalent to University
exam nati ons under Section 19.

32. The Senate and the Syndicate can nmake respectively
statutes and ordinances to enforce the provisions of the
Act . The Act’ and the statutes and the ordipnances nmade
thereunder show that the University is given powers to
prescribe ternms and conditions for affiliation also of the
techni cal coll eges such as the engi neering colleges and al so
the power to disaffiliate such colleges for non-fulfil ment
of the said conditions. It further gives power to the
University to prescribe the qualifications of the” teachers
and also their service conditions, The Uni-
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versity is also given the power to inspect, and to conduct
local inquiries of the affiliated colleges and to  issue
directions to the colleges on the basis of the reports of
such inspection and inquiries. It can prescribe t he

curricula for the different courses conducted by the
coll eges and conduct exami nations to confer degrees and
di pl omas. It can reconmend to the appropriate authorities
enpowered to sanction, withhold or refuse the teaching and
other grants, to decline to forward to the UGC any
application made by the managenent for sanction of any
grant, to suspend the provisional affiliation or approva
granted to the college in course or courses of study, to
decline to entertain any new application” for affiliation or
approval or applications for increase in strength in any
course. of studies conducted by the college, to reconmend to
the Governnent to take over the managenent of the college
temporarily or permanently. Statute 44-A enables the
University to grant affiliation provisionally, for fixed
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peri od and to grant extensions for such provi si ona
affiliation.
33. A conparison of the Central Act and the University Act

will show that as far as the institutions i mparting
technical education are concerned, there is a conflict be-
tween and overl apping of the functions of the Council and

the University. Under Section 10 of the Central Act, it is
the Council which is entrusted with the power, particularly,
to allocate and disburse grants, to evolve sui tabl e
per f or mance apprai sal systens incorporating norns and
mechani sms  for maintaining accountability of the technica
institutions, |aying down nornms and standards for courses,
curricula, staff pattern, staff qualifications, assessnent
and exami nations, fixing norns and guidelines for charging
tuition fee and

other fees, granting approval for starting new technica
institutions or introducing new courses or programmes, to
I ay down norms or granting aut onony to techni ca
institutions, provi di ng gui-delines for adm ssi on of
students, _inspecting or causing to inspect colleges, for
wi t hhol ding ordi scontinuing of grants in respect of courses
and programmes, declaring institutions at various |evels and
types fit to receive grants, advising the Comm ssion consti -
tuted under the Act for declaring technical educationa
institutions as deened universities, setting up of Nationa
Board of Accreditation to periodically conduct eval uation on
the basis of guidelines and standards specified and to nake
reconmendations to'it or to the Council or the Commi ssion or
ot her bodi es wunder the Act regarding recognition or
derecognition of that institution or the programe conducted
by it. Thus, so far as these matters are concerned, in the
case of the institutes inmparting technical education, it 1is
not the University Act and the University but it is the

Central Act and the Council created under it which will have
the jurisdiction. To that extent, after the comng into
operation of the Central Act, the provisions of the
University Act will be deened to have beconme unenforceable

in case of technical colleges |ike the Engineering Coll eges.
As has been pointed out earlier, the Central Act has been

enacted by the Parlianent under Entry 66 of the List | to
coordi nate and deternmine the standards of techni ca
institutions as well a.-. under Entry 25 of List 111. The
provisions of the University Act regarding affiliation of
technical colleges |ike the Engineering Colleges and the
conditions for grant and continuation of such affiliation by
the University shall, however, remain operative -but the

conditions that are prescribed by the University
155

for grant and continuance of affiliation will have to be in
conformity wth the norns and gui delines prescribed by the
Council in respect of matters entrusted to it under - Section

10 of the Central Act.

34. Shri P.P. Rao, the | earned counsel appearing for the
appel I ants, however, contended that while it may be open for
the Council to lay down the mninum standards and
requirenents, to achieve the object as nentioned in Entry
66, it does not debar the State from prescribing higher
standards and requirenments while making a | aw under Entry 25
of List Ill. According to him further, that is what both
the State Act and the University Act purport to do. He,
further, contended that the University has an exclusive
power to affiliate or not to affiliate and to disaffiliate
the coll eges. That power cannot be taken away by the
Central Act and in fact, it has not done, so.

35. As poi nt ed out earlier, so far as techni ca
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institutions are concerned, the norns and standards and the
requi renents for their recognition and affiliation
respectively that the State Governnment and the University
may |ay down, cannot be higher than or be in conflict and
inconsistent wth those laid down by the Council under the
Central Act. Once it is accepted that the whole object of
the Central Act is to determ ne and coordi nate the standards
of technical education throughout the country, to integrate
its developrment and to maintain certain standard in such

education, it will have to be held that such norms standards
and requirements etc. will have to be uniformthroughout the
country. Uniformty for the purposes of coordinated and
i ntegrated devel opnent of technical education in the country
necessarily inplies a set of mnmnimum standards t he
fulfilment of which should entitle an -institution and its
alumi, titles, degrees and certificates to recognition

anywhere in the country: It is true that the higher than
the mninmum standard inplies conpliance with the m ninum
standard. ~ But as has been aptly pointed out by Justice Rau
whi |l e dealing w th the nmeani ng of repugnancy in G P. Stewart
v. B.K Roy Chowdhury [AIR 1939 Cal. 6291 which is a decision
approved by this Court in Tika Ranji v. Stale of UP. [(1956)
SCR 3931.
"It is sonetimes said that two | aws cannot be
said/'to be properly repugnant unless there is
a direct conflict between them as when one
says "do" and the other "don’t", them is no
true repugnancy, according to this view, if it
is possible to obey both the |aws. For
reasons whi ch we shall set forth presently, we
think that thisis too narrow a test there may
wel | be cases of repugnancy where both |aws
say "don't"’' but in -different ways. For
exanpl e one | aw may say "' No person shall sel
liquor by retail that is, in quantities if
| ess than five gallons at a time" and  anot her

law may say, "No person shall sell liquor by
MA that is, in quantities of less ‘than ten
gallons at a tinme." Here, it is obviously

possible to obey both laws, by obeying the
nore stringent of the two, nanely the second
am vyet it is equally obvious that the two
| aws am repugnant, for to the extent to which
a citizen is conpelled to obey one of themthe
other, though not actually  disobeyed, is
nul I'ified. This was the type of repugnancy

that arose for consideration in (1996) AC 348.

36. For the sanme reasons the argument advanced by the learned
counsel that there is no repughancy or inconsistency between
the mni mum and the higher than mni-
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mum st andard wi |l have to be rejected.

37. Shri Rao al so contended that in practice, the
prescription of higher standard by the State may not be in
conflict wt the standards |aid down by the Council wunder
t he Central Act. To bring this home, he gave an
illustration that where several institutions apply for
starting technical institution and the State Governnent
choose the one which has the best equi pnment, infrastructure
and resources, conpared to others who nerely fulfil the
m nimum requirements |aid down under the Central Act, it

cannot be said that the preference given to the institution
by the State Government was contrary to or inconsistent with
the Central statute. Yet another illustration he gave was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 26

where the Central Act prescribes mninmumnmarks for adm ssion
to a technical institution or mninmumaqualifications for the
teaching staff, but ampong the applicants, there are enough
nunber of students or teachers wth higher mark or
qualifications, respectively, than the m nimum prescribed to
conpete for the limted nunber of seats. |In such cases,
when a technical institution selects those with nore than
mnimum marks or qualifications, it cannot be said that
there is non-conpliance with the provisions of the Centra
Act . It is true that, in practice, it rmy happen that
institutions with higher resources and students and teachers
wi th higher marks and qualifications, respectively, than are
prescribed apply and conpete for the places, seats or
vacancies as the case may be. However, it is equally true
that when the vacancies are available for institutions or
students or teachers as the case nmay be, the applicants
cannot be denied die sanme on the ground that they do not
fulfil ~the higher requirenments |aid down under the State
Act, if they are qualified under the Central Act, Simlarly,
the institutions cannot be derecognised or disaffiliated on
the ground that they do not fulfil the higher requirenments
under the State Act al though-they fulfil the requirenents
under the Central Act. So also, when the power to recognise
or derecognise an institution is givento a body created
under the Central 'Act, it alone can exercise the power and
on terns and conditiions laid down in the Central Act. It
will not be open for the body created under the State Act to
exerci se such power nuch | ess on terns and conditions which
are inconsistent with or repugnant to those which are laid
down under the Central Act.
38.1n this connection, we may refer to certain —authorities,
In The Gujarat University, Ahmedabad v.  Krishna Ranganath
Mudhol kar and others [(1963) Supp. SCR 112], a Constitution
Bench of this Court was called upon to decide whether the
Uni versity was authorised under the CGujarat University Act,
1949 to prescribe Gujarathi or Hndi or both as exclusive
medium or nedia of instruction’ or for examnation and
whet her the legislation authorising the University 'to inpose
such nmedia was constitutionally valid in view of Entry 66 of
List 1, Seventh Schedule. This Court held as foll ows:
. Power to legislate in respect of
medi um of instruction is, however, not a dis-
tinct legislative head, it resides wth the
State Legislatures in which the power to
| egi sl ate on education is vested, unless it is
taken away by necessary intendnent to the
contray. Under items 63 to 65, the power to
| egislate in respect of medium of | instruction
having regard to the width of those -itens,
must be deenmed to vest in the Union. Power to
| egislate in respect of nedium of instruction
in so far it has
157
a direct bearing and inmpact wupon the leg-
islative head of coordination and determ ntion
of standards in institutions of hi gher
education or research and scientific and
technical institutions, nust also be deened by
item66 of List | to be vested in the Union.
The State has the power to prescribe the
syl | abi and courses of st udy in t he
institutions named in Entry 66 (but not
falling within entries 63 to 65) and as an
i ncident thereof it has the power to indicate
the nmedium in which instruction should be
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i mpart ed. But the Union Parlianent has an
overriding |legislative power to ensure that
the syllabi and courses of study prescribed
and the nedium selected do not i mpair
standards of education or render the co-
ordi nation of such standards either on an Al

India or other basis inpossible or even
difficult. Thus, though the powers of the
Union and of the State are in the Exclusive
Lists, a degree of overlapping is inevitable.
It is not possible to lay dowmn any genera
test which would afford a solution for every

guestion w nch mght arise on this head. @]

the one ~hand, it is certainly wthin the
province of the Sum Legislature to prescribe
syl labi and courses of study and, of course,
to i ndi cate t he medi um  or medi a of
instruction. On the other hand, it is also
wi thi npower of the Union to legislate in
respect of nedia of instruction so as to
ensure co-ordination and determnation of
standards, that is to ensure. nmaintenance or
i mprovenents of standards. The fact that the
Uni on has not |egislated or refrained from
legislating to the full extent of its powers
does not invest the State with- the power to
legislate in respect of ~ a matter assigned by
the Constitution to the Union. It does not,
however, follow that even within the permtted
relative fields there mght not bhe legislative
provi si ons in enactnents made each in
pursuance of separate exclusive and distinct
powers which nay conflict.: Then would ' arise
the question of repugnancy and paranountcy
whi ch may have to be resolved on the
application of the "doctrine of pith and

subst ance" of the inmpugned enactnent. The
validity of t he State | egi sl ation on
Uni versity education._ and as - regards t he
education in t echni cal and scientific
institutions not falling within Entry 64 of
List | would have to be judged having regard
to whether it inpinges on the field reserved
for the Union under Entry 66.- In other words,

the validity of State |egislation wuld depend
upon whether it prejudicially affects co-
ordination and determ nation of « stands, but
not upon the existence of sonic definite Union
| egislation directed to achieve that purpose.
If there be Union legislation in respect of
co-ordi nation and determ nation of standards,
that woul d have paranmountcy over the State | aw
by wvirtue of the first part of Art 254 (1);
even if that power be not exercised by the
Union Parlianent the relevant | egi slative
entries being in the exclusive lists, a State
| aw trenching upon the Union field would stil
be invalid.

Counsel for the University submitted that the

power conferred by item No.66 of List | is
nerely a power to co-ordinate and to
determ ned standards i.e., it is a power

nerely to evaluate and fix standards of
educati on, because, the expr essi on "co-
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ordi nati on" nerely means eval uation, and
"determnation" means fixation. Par | i ament
has therefore power to legislate only for th

pur pose of eval uation and fixation of
standards in institutions referred to in item
66. In the course of the argunent however,
it was sonme what reluctantly adnmitted that
st eps to renpve disparities whi ch have
actually resulted from the adoption of a
regi onal medium and the falling of standards,

may be undertaken and | egi sl ation for
equal i sing standards in hi gher education nay
be enacted by the Union Parlianent. W are
unable toagree with this contention for
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several reasons. ~ItemNo. 66 is a |legislative

head and in interpreting it, wunless it is
expressly or of necessity found conditioned by
the words used therein, a narrow or restricted
interpretation w11l not be put upon t he
generality of the words. Power to |legislate
on a subject should normally be held to extend
to all” ancilliary or subsidiary matters which
can /fairly and reasonably be said to be
conprehended in that subject.  Again there is
nothing either in itens 66 or el sewhere in the
Constitution which supports the submni ssion
that the expression "co-ordination" rmust nean
in the contextin which it is wused nerely
eval uati on. Co-ordination in -its nor mal
connot ati on neans harnoni sing or bringing into
proper relation in which all " the things co-
ordinated participate in a comon Pattern of
action. The power-to co-ordinate, therefore,
is not nmerely power to evaluate, it is a power
to harmoni se or (secure relationship for
concerted action. The power conferred by tan
66 List | is not conditioned by the existence
of a state of enmergency or unequal standards
calling for the exercise of the power.

There is nothing in the entry which indicates
that the power to legislate on co-ordination
of standards in institutions of hi gher
education does not include the  power to
| egislate for preventing the occurrence of or
for renoval of disparities in st andar ds.
This power is not conditioned to be exercised
nerely upon the existence of a condition of
disparity nor is it a power nerely to eval uate
standards but not to take steps to rectify or
to prevent disparity.By express pronouncenent
of the Constitution makers, it is a Power to
co-ordinate and of necessity,inmplied therein

is the power to prevent nmke co-ordi nation

i npossible or difficult. The power is absolute
and unconditional and in the absence of any

controlling reasons it nust be given f ul

effect according to its plain and expressed
i ntention. It is true that "nedium of
instruction” is not an itemin the legislative
list. It falls wthinitem No. 11 as a
necessary incident of the power to legislate
on education : it also falls within items 63

to 66.- In so far as it is a necessary
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i nci dent of the powers under item®66 List | it
must be deened to be included in that item and
therefore excluded fromitemi List Il.......
39.Iln R Chitralekha & Anr. v. State of Msore & Os.
[(1964) 6 SCR 368] the mpjority of the Constitution Bench
after referring to the Gujarat University v. Sri Krishna
[supra] observed after quoting a part of the passage to
whi ch we have already nade a reference above, as foll ows:
"This and simlar other passages indicate that
if the law nade by the State by virtue of
entry 11 of list Il of the Seventh Schedule to
the Constitution makes inpossible or difficult
the exercise of the |egislative power of the
parlianment under the entry "Co-ordination and
determ nation of standards in institution for
hi gher ~education or research and scientific
and technical institutions" reserved to the
Union, the State llaw may be bad. This cannot
obvi ousl y be decided on speculative and
hypot heti cal reasoning. If the inpact of the
State law providing for such standards on
entry 66 of List | is so heavy or devastating
as to wpe out or appreciably abridge the
central field, it may be struck down. But
that / isa question of fact to be ascertained
in each case. It is not possible to hold that
if a State | egislature nmade a llaw prescribing
a higher percentage of nmarks  for extra-
curricular activities in the matt er of
adm ssion to colleges, it would be directly
encroaching on-the field covered by entry 66
of List | of the Seventh Schedule to the
Constitution |If so, it'is not disputed that
the State GCovernment would be wthin its
rights to prescri be qual i fications for
adm ssion to colleges so long as its action
does not con
159
travene any other |aw.
40.1n State of Andhra Pradesh & Ors.  v. Lavu Narendranath &
Os. etc. [(1971) 3 SCR 6991, the State GCovernment pre-
scribed for the first tinme an entrance test for admi ssion to
the nedical colleges and also prescribed a standard of
eligibility for the test. A large nunber of candidates far
in excess of the seats available took the test. ~Thereafter,
unsuccessful candidates filed a wit petition challenging
the wvalidity of the test prescribed and the nethod of
sel ection for admission. One of the grounds on which the
petition was filed was that the holding of the entrance test
and naki ng sel ections on the basis thereof, in disregard of
t he marks obtained at the examination held by the
Uni versity, encroached upon the Central subject listed in
Entry 66 of list | of the Seventh Schedule to t he
Constitution. Dealing with the said ground, the Court  held
as under:

"In our view the test prescribed by the
CGovernment in no way nilitates against the
power of Parlianent under Entry 66 of List |
of the Seventh Schedule to the Constitution.
He said entry provides:

"Co-ordination and determ nation of standards
in institutions for higher education or
research and scientific and techni ca
institutions."

The above entry gives Parliament power to make
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laws for laying down how standards in an
institution for higher education are to be
determ ned and how they can be coordinated.
It has no relation to a test prescribed by a
CGovernment or by a University for selection of
a nunmber of students fromout of a |arge
nunber applying for admission to a particular
course of study even if it be for higher
education in any particular subject."
41. In Dr. Anbesh Kumar etc. etc. v. Principal, LLRM Medica
Coll ege, Meerut and Os. etc. etc., [(1987) 1 SCR 6611 the
facts were that in accordance with the provisions of Section
33 of the Indian Medical Council Act, 1956, the Medica
Counci | with the previous sanction of t he Centra
CGovernmental had nade Regul ations |aying down the standards
of proficiency to be obtained and the practical training to
be undertaken in nedical institutions for gr ant of
recogni sed medi cal qualifications. The said Regul ations |ay
down the criterion for selection of candidates for post-
graduate training and one such criteria is that the students
of post-graduate training should be selected strictly on
nmerit judged on the basis of ‘academic record in the under-
graduate course. while inviting applications for adm ssion
to the various postgraduate courses in degree and diploma in
different specialities, the State Governnment issued an order
which was to the effect that no candi date would be eligible
for admi ssion to postgraduate degree or diplona courses who
had obtained |ess than 55 per cent and 52 per cent rmarks
respectively for the degree and diploma courses. in nerit.
The unsuccessful candidates approached this Court under
Article 32 nmking a grievance about the prescribed per-
centage of marks and sone approached thi's Court against the
judgrment of the Allahabad Hi gh Court by special |eave pe-
titions. He question that arose for consideration was about
the conpetence of the State Governnent to prescribe the
m ni mum marks obtained in MB.B.S. for adm ssion to post-
graduate courses and whet her such an order was in /conflict
with the power of the Central Legislature to nmake laws in
respect of matters specified in Entry 66 of List™ 1. Wile
di sm ssing the appeals, this Court held that since the
160
nunber of seats for admission to various post-graduate
courses is limted and a l|arge nunber of candidates,
undoubtedly, apply for adnission to these courses, the im
pugned order laying down the qualifications for -~ candidates
to be. eligible for being considered for selection for
admi ssions cannot be said to be in conflict with the
Regul ati ons nmade under the Indian Medical Council Act or in
any way to have encroached upon the standards prescribed by
the said Regulations. On die other hand, by Ilaying down
such standard of eligibility, it furthers the standard of
i nstruction. It nust be noted in this connection that the
Regul ati ons made under the | ndian Medical Council Act do not
prescribe any mninmmpercentage of marks in the under-
graduate courses for being eligible to be admtted to the
post-graduate courses and it was not a case where the nunber
of seats were nore than the nunmber of candidates and the
candi dates though qualified according to the Regulations
under the Central statute, were not adnmtted to t he
avail abl e seats.
42.1n Osnania University Teachers Association v. State of
Andhra Pradesh & Anr. [(1987) 3 SCR 949], the facts were
that the State Government had enacted the Andhra Pradesh
Commi ssi onerate of H gher Education Act, 1986 providing for
t he constitution of a Commssionerate to advise t he
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Government in natters relating to higher education in the
State and to oversee its developnent with perspective
pl anni ng and for matters connected therewith and incidenta
thereto and to performall functions necessary for the
furtherance and mmintenance of excellence in the standards
of higher education in the State. The validity of the Act
was challenged in the High Court which while wupholding it
held that the Act fell under Entry 25 of Con-, current List.
In appeal, it was urged in this Court that the State Act was
a nere duplicate of the University Gants Comm ssion Act and
the State had no legislative power to enact it since it
squarely fell under Entry 66 of List 1. On behalf of the
State Governnment, it was contended that the enactnent, in
pith and substance fell within Entry 25 of list H and not
under Entry 66 of List 1. It was held that -
1.4 The Conmissionerate Act has be= drawn by
and large in the sanme terns as that of the
U GC Act. Both the enactnents deal with the
co-ordi nation and determ nati on of excellence
inthe standards of teaching and exam nati on
in the universities. Here and there, some of
the words and sentences used in the Conmi s-
sionerate Act may be different from used in
the UGC Act, but nevertheless, they convey the

same/ neaning. It is just like referring the
same person with different descriptions and
nanes.

1.5.  The Hi gh Court has gone on a tangent,
and would not have fallen into an error if it
had perused the UGC Act as a whole and
conpared it with the Conm ssionerate Act or
vi ce. -versa

1.6. The Conmi ssi onerat e Act cont ai ns
sweepi ng provi si ons encr oachi ng on t he
aut onony of the Uni versities. The

Conmi ssi onerate has practically taken over the
academ c programme and activities  of the

uni versities. The universities have been
rendered irrelevant if not nonentities.

1.7 It is unthinkable-as to how the State
could pass a parallel enactment under Entry 25
of List Ill, unless it encroaches Entry 66 of
List 1. Such an encroachnent is patent and
obvi ous. The Conmi ssionerate Act is beyond
the |l egis-
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| ati ve conpetence of the State Legislature and

i s hereby declared void and inoperative".
43. Shri Rao al so contended that if the colleges for want of
i nadequate infrastructure and resources ultimtely /close
down, t he State Governnment may have to bear t he
responsibility of accommodating the students who are already
admtted and are taking their courses in such colleges, and
in some cases, the Governnment may al so have to take over

such colleges. It is, therefore, necessary that the higher
standards and requirenents prescribed by the State for
starting and running the institutions should prevail. There

is no nmaterial on record to show that the standards and
requi renents prescribed by the Council are such that the
institutions complying with themare unable to conduct the

rel evant courses. |f, however, the State Governnent thinks
that the standards prescribed by the Council are low and
will not enable an institution to conduct the courses, the

State Government can certainly take up the matter with the
Council and get the standards raised by it, As pointed out
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earlier, under the Central Act, the State Governments have a
representation on the Council and have a say in laying down
the standards and requirenments for starting and running
technical institutions, Even otherwise, it is always open to
the State Government to bring to the notice of the Counci
the inadequacies of the requirement laid down by it.
However, pending the nodifications, if any, in the re-
quirements |aid down by the Council, the State Governnent
cannot reject the permission of any technical institution or
derecognise the existing institution because it has not
satisfied the standards and requirenents |laid down by it.

44 \What energes fromthe above discussion is as foll ows:

[i] The expression "coordination" used in Entry 66 of the
Uni on List of the Seventh Schedule to the Constitution does
not nerely mean evaluation. |t nmeans harnonisation with a
view to forge a uniformpattern for a concerted action
accordi ng to a certain design, schene or pl an of

devel opnent . It, therefore, includes action not only for
renoval of disparities in standards but also for preventing
the occurrence of such disparities. It would, therefore,

al so include power to do all things which are necessary to
prevent what woul d make "coordi nati on" either inpossible or
difficult. This power is absolute and unconditional and in
the absence of any valid conpelling reasons, it nust be
given its full effect according to its plain and express
intention.

[ii] To the extent that the State legislation is in conflict
with the Central |egislation though the former is purported
to have been made under Entry 25 of the Concurrent List but
in effect encroaches upon |egislation including subordinate
legislation nade by the Centre under Entry 25 of the
Concurrent List or to give effect to Entry 66 of the Union
List, it would be void and inoperative.

[iii] |If there is a conflict between the two |egislations,
unless the State |legislation is saved by the provisions of
the min part of clause [2] of Article 254, the State | eg-
islation being repugnant to the Central |legislation, the
same woul d be inoperative.

[iv] Wether the State | aw encroaches upon Entry 66 of the
Union List or is repugnant to the | aw made by the Centre
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under Entry 25 of the Concurrent List, will have to be
determned by the examination of the two laws and will
depend upon the facts of each case.

[v] Wen there are nore applicants than the available
situations/seats, the State authority is not prevented from
l ayi ng down hi gher standards or qualifications than those
laid down by the Centre or the Central authority to short-
list the applicants. Wen the State authority does so, it
does not encroach upon Entry 66 of the Union List or make a
Il aw whi ch is repugnant to the Central |aw.

[vil However, when the situations/seats are available and
the State authorities deny an applicant the same on the
ground that the applicant is not qualified according to its
standards or qualifications, as the case may be, although
the applicant satisfies the standards or qualifications laid

down by the Central law, they act wunconstitutionally. So
al so when the State authorities derecognise or disaffiliate
an institution for not satisfying the st andar ds or

requirenent laid down by them although_it satisfied the
norns and requirenents |aid down by the central authority,
the State authorities act illegally.

45. W find nothing in the inpugned judgnent of the High
Court which is contrary to or inconsistent wth the
propositions of law laid down above. Hence we dismiss the
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appeal s and the special |eave petitions with costs.

46. As a result, as has been pointed out earlier, the
provi sions of the Central statute on the one hand and of the
State statutes on the other, being inconsistent and,
therefore, repugnant with each other, the Central statute
will prevail and the derecognition by the State Governnent
of the, disaffiliation by the, State University on grounds
which are inconsistent wit those enunerated in the Centra
statute will be inoperative.
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