PART-III
Higher Education
THE UTTAR PRADESH HIGHER EDUCATION SERVICES
’ COMMISSION ACT, 1980
(U.P. Act No. 16 of 1980)
{As passed by the Uttar Pradesh Legislature}

An Act to establish a Service C ission for the selection of hers for
appointment to the colleges affiliated to or recognised by and University,
and for matters connected therewith or incidental thereto.

No. 2753(2)/ XVI-V-1-71-80
Dated Lucknow, October 3, 1980

In pursuance of the provisions of Clause (3] of Article 348 of the

Constitution of India, the Governor is pleased to order the publication of

the following English translation of the Uttar Pradesh Uchchatar Shiksha

Sewa Ayog Adhiniyam, 1980 (Uttar Pradesh Adhiniyam Sankhya 16 of

1980) as passed by the Uttar Pradesh Legislature and assented to by the

Sovernor on October 1, 1980 :

It is hereby enacted in the Thirty-first Year of the Republic of India, as follows :
CHAPTER | ’
PRELIMINARY
1. Short title and commencement.—{1) This Act may be called, the
Jttar Pradesh Higher Education Services Commission Act, 1980.
{2) It shall come into force on such date as the State Government
nay, by notification, appoint in this behalf.
2. Definitions,—In this Act—
{["fa) 'Appointment’ in relation to a teacher means the appointment
of a person to a sanctioned post described under Section 60-E
of the Uttar Pradesh State Universities Act, 1973, excluding
the appointinent in a grant-in-aid college established and
administered by a minority referred to in clause (1) of Article
30 of the Constitution or a college exclusively maintained by
the State Government.”.

- b} 'Chairman' means the Chairman of the Commission and
includes any other person performing, in the absence of the
Chairman for the time being the functions of the Chairman;

[*{c) 'College’ means an affiliated or associated college to which the
privitege of affiliation has been granted by a University governed by
the Uttar Pradesh State Universities Act, 1973, excluding a
college established and administered by a minority referred to
in clause (1) of Article 30 of the Constitution or a college
exclusively maintained by the State Government or a college
running self-finance course as defined in clause (18) of
Section 2 of the Uttar Pradesh State University Act, 1973.%,

Clause: (@) & clausce (¢) Subs, by U.P. Act No. 30 of 2004, published in U.P. Gazette
Extra Part 1 Section (Ka) Dated 6 December, 2004 (w.e.f. 11-10-2004),
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{df “Comnusson forians the Mgher Serviess Commussan cxcabianed
under Secuon 3.

fe} “Director means the Duector of Education (tigher Education)
and includes Joint Dirscior of Education ur Deputy Pirectar
of Educatin awkonsed by him in this bekalf,

) Mewber means a mcaber of the Commussion: and mctudes
its Chawrnan,

{9/ ether words userl and not defined in thi> Act but defined in
the Uttar Pradesh State Universities Act, 1973, shall have the
meanings rexper lmly Aasiged o thers o st Act

CHAPTE

ESTABLISHMENT OF ms COMMISSION
. Bstabishment of the Commlnsion.-<{i) With effect from suu.
dmc as the Statc Government may, by noUfication appoint in this behalf,
there shall be estubished 2 Comimission 1o be catied the “Uttar Pradest; §
Migher Education Services Commission®. |
{2) The Comenission shall be a budy corporate.
. of the {1) The shall'g
consist of & Chairman and nut kess than two and '[uol more than six.
other members| to be appointed by the State Government.
(2} No person shall be qualified for appointment as Chairman
unless he—
{al 53 or has been w member of Utiar Pradesh Higher Judigial. ¢
Service Who has held the poal of District Judge or any
ather post cquivaent thereto; or
@) is of has brer a member of the hidian Admm.smuve
Service who has hield the post of a Seesetasy 1o the St
Gavernment ur any other post under the State Govem.
ment cquivalers ihereto; or
fe} is or has been a Vice-Chancellor of any Univecsity, or
{d} ix or has been « Frofeasor in any Umversity: o
fe) o in the opinxn of the Stte Liove an emunent persun
ving made luuble contribution in e fekd of cducation, .
W(2-a) No peum\ shatl 1 aualified fre
uniess tie—
faj i3 or has been 2 member of Uttar Pradesh Hhighes Judicial
Service wlto s held the post of District Judge of any
ather past eswatent thereto: o
02 53 ar has been @ menber of the Indian Adonmstranive
Senace who has heid the post of a Secretary t the State
Governmont or any ather post wnder the Stotr Govenunent
equivalent theseto; ar

1 b section (13 0 the wewils * o€ nose than four oiher membern” the worsls “nol wore
Wher membery” yutetuted by U P onbasnce 80 19 of 2067, Fublannd =
Up Careiie Fetra Part 2 Sect o (¥ 1hied T Augus. 2007 fw . 158 2071
Subsection [2) and (2-a) st Uy GP At Ko 24 of 2004, puthished m the UF
sette Fxtrm Magt | Rectson tha 43l 1A Auyust, 2001 {w.e1. 78 By, s

& - B
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fes 18 or bas beeu a Vi e-Chancellor of any University, or

) 1% or has been a Professor in wny University; or

21 i3 ur hay been o Principal of » Post Graduate Callege for a
period of not levs than five years, or

) Worhasbeena P'mcnpal uf Dewsre College for  peniod of not
lesa than ten e

00 13 in the opini o the State Goceenment an crmineat person
having "nade vatuable Contributian i e it of srcation -

13) Every appomntment under this section shall take effeet feam the
dute ou which it is notificd by the State Goverment,

. Terms of office and conditions of service membeen.. {1} Every
meimber shall, unless he lecomes disqualified (o continuing as such
under the rules that may be made undz=r th:a Act hokd office for A term af
Hfive yew ).

) No person shall be o wember of the Com
txo connecitve tarm

13) A member of the Commission may resign hin affice by writing
under his hand nddreazed lo the State Government, but be shalt contnue
10 ofice unitil his regation o accepted Ly the Stie Government

{4) Fire oltice of the meinbera shall be whoke-ume and the terms and
condiliona of their scrviee shall be such ax the State Goverament may,
by order direct.

145) Nolvnlhlhmduu' anything contained in this Scction, no
prrson, shall be appointed o contintie—

) as Chmvemnn of the Gommisson 1f he has attnined the e of

sixty esght years, o

as a member of the Commission. if he has attnined the age of

sty-five veurs.

J8) The provisions of 1ub—ucnon 01 as amcided by the Uuar

Pradesh Ihghrr Faueation Services Comi (ecand Awendment)

Act, 2011 shall apply alsa to every member iehiding the Charman

Holdiny; office nmm:dx.nclv Ixfare the commencement of the said Act.*

6. Powers of the Sate Governmenl to ¢ the member. (1) The
Mﬂlr(n\rmmfn! may, by order, fémove rom eitis aber, f he—
1dpret AR insakwent nr
engages, during his term of affice, in any pad emplayment
vunide the duoties of his office, o:

(¢} i% v the opinmon of the State Gusernment unfit to cantinue in
office by season of infitmity of mund or bsdy or of proved
miscondu

s

iton for more than

§

W
(2 The provedure fon he itwest
urkder thes Sevtion atall be siichs 4% o

ation . proof of tmaranduct
te prescasbed

St O words TVE S sode € P Ak B (3 0f 2000

T 15 1ot s 1l 11

: uw...u..«m,.um-mm Autha 1308 208 Pardl w111 Alene Fama.
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13) The Stte Guvesmnent may suspend from olfice any membee in
respect of whout any . ton is coatemplated ander s Scctin

7. Power to assoctate.—The Commmiysion mis¥ o ate with itself,

in such mannce and for auch purmwen xx aWr be detcemnal by

tions mae wndes Section 31, Ay person whose assitance r adviee

1 mey desre o e i g out g of e pronsionse o s Act

ol t to b o act
pmma..,.( A the Comemimauan ahall be decmed 10 be 1wl mrmly on
the ground of—

fo} any vacuncy o defect in the eonatitution of the Commission;

) wny defect or irrepulasity m the appointment of a person
acting us a membes thereof; o

fel woy defect or cgulariy @ sucth act or proceeding not

(o ectin, the aubstarc

5. Stall of the Commisston-.- (1) The Secretary of the Commibnon
shall be -ppo-mrd I the State Govertiment on depuitiuon iot i (e ot
uttfdlng five years, and vihet curditions o wa crsroe slall be 3uch as
the State Government may, loom time 10 tume, deters
y be scued by the Sue

nder this Act, und on auch terins and candition of service ax
the Comminsion thinks fit
CoMMENTS
11 i 1a Assumed tha the sclection wullred fro ony ficuity, same coukd
have been assailed in pruper Coun of Law. but under (he provimnns contained in
Scction 2 of the Corpomiion Act, nithes the eess of wriccuon soukd be
atopped by the Staie Guarrament, nar any ¢nquiny w fhe matier of sekct
<ould be 1itsted by the Swile Government. hevause 70 5uch power has bren
vested to the Swune Goveenmrng
The State Government wos vested uuln ll.r e
function of the Cummisswm, ane can st
lecton was made by the Cumninsson an
appowntment of the petinners wihout ony |u ifiable reasons.
10. Authsniication of ihe ordera of the Commirsion.—All ordery
and the signature of
e Seretom. o s e e e Carmimrsain iy
betall

o stap the satutory
s i which the
deapged on the

CHAPIER
FUNCTIONS OF THE COMMISSION
11. Powern and dutlen.—The Commiznn <holl have the foliowing
powers aod dutics, namely—

fa} to prepare guidelines on matier relating 1o the method of

recruitinent of teachers in colleges;
(b} 10 comtuet cxamindtions wheie copmidered wecessary. hold
rviews and muke aelrchion of candidates fr being appein:

ted as such teachers;

 Sanag o Aot s 9 e P OMA AL (Y Al
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fe} W select And nVite EXPETTS G AppPOINE EXATINETS for the
pirposes specified in clause b

1t 10 inake recommendation 1 1he nuanagement regardig the
appointmaent of selected candid e s,

#4 10 obtain perwnhieal retuns s other wmfaemations from
collcges regarding stTenithy of she teachung siaffs and the
appoibiment, diswissal, removal, tecmination o reduction 1
rank of teachers thegein;

) to fix the emoluments and trmvelling and other wilowance of
the experta and ¢ <aminers;

f9) 10 adminlster the funds plncod At the disposal of the
Commisswon;

R4t perlorm wuch other dinics and crercise such other pawees
as may be presenbed 0r 03 imay be nadental ar conductive to
the dvcharge of the abuve functions

“11A. Additianal Pewers and dutica of the Conmlulon T
commmmn hall also hie Powers ard dutics of the Selectio
Comvniates for Appomesco 1o the Tt of Hrariar ot e College uml
ot neapeet to (N selection of Candtate for Jpporntment to the Pust of
librariany of the Colleges the provimony of Section 11, lub»!eﬂwm(l]
(mlndmg the proviso), sub-scctions 2), {3 and «. Section
Section 13, Section 14, Scction 15, Sechon 17, and Section 18 shall
it i appiyd

312, Procedurs for sppalntment of t enchers.—{1) Every appoint-
ment oz u teacher of any college shall be made by the mansgement n
accordnce with the procisions of this Act and every appointment made
in contravention thercol shall be void

3‘Provided that & permancnt teacher of an affiliated ar aysocinted
college, who has been appuinted in accordance with the provisinns of
thia Act and has completed “[five vears'l service as such and who wishex
10 be transfeired to any other collexe, may he teansferred in the manniee
prestibed by eules from onc college 16 anther, only when the cespective
management of the colleges concetned gwvr e Conants in weUNK"

(i) Notwithstandig any dectee or ordee of & COUM, ® tcacher
who has bren appointed #x such by tranafer from one college to another
in purauance of the Goverament Orders Yu 329 Shiksha Moata/Sattr
6-98-15-95, dated August 17. 1998 m Yo 393/Sattar-1-99-15(6]-99,
dated Ociober 28, 1999 shall be dermed 1o have been validly appointed
a3if the provisions of the principal Act us ajnended hy the Uttar Pradesh
Nighier Education Services Comimiseion {xoand Amendment] Act, 2004
were w force a1 all material times *

Sedont 1A Imeriod By U P At N D20 0%, A hed U # Garzeme Exars, Patd Saston (Kt
4xed9 Sepuomber, W13
S 1 U gt e S G s A W02 UF A o . 1903
pe R .

\o\-wllﬂ.m BrUP AN 10.4 004 pboned 1 UP Gaseue, Exwn Py
Sevtra s ek e, o o 11 P b T00N
o P s Vach 208 et 1P G 1 P S0t 6 Ptk 2008
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(2) The management shall intimate the existing vacancies and the;
vacancies likely to be caused dunng the course of the ensuing academlc*
year, to the Director at such time and in such manner, as may be?
prescribed.

Explanation—The expression “"academic year" means the period of
12 months commencing on July 1.

(3) The Director shall notify to the Commission at such time and in
such manner as may be prescribed, a subject-wise consolidated list ofd
vacancies intimated to him from all colleges. %

(4) The manner of selection of persons for appointment to the post of:
teachers of a college shall be such, as may be determined by regulations:

Provided that the Commission shall with a view to mvmng talented
persons give wide publicity in the State to the vacancies notified to xt’
under sub-section (3):

Provided further that the candidates shall be requlred to mdlcateg
their order of preference for the various colleges vacancies wherein have]
been advertised.

o e T R AR

A

COMMENTS

The Statutes framed under the Universities Act were amended on
January, 1995. By means of which those candidates who have been awardgds
Ph.D. on 31st of December, 1993 and M. Phil. on 31st of December, 1992, weré.
exempted from the eligibility test meaning thereby that they would be ehg:blc DT,
being considered for selection on the post of lecturer, Similarly, the amcndéd‘
Regulation framed by the University Grant Commission came into force on Z1st
June, 1995 by means of which the candidates who have submitted Ph.D. Thesis’
or passed the M. Phil. Examination by 31st of December, 1993 come within the
eligibility criteria as they were exempted from eligibility test but the question.
which is relevant for consideration before this Court is that as to whether at the:
last date of submission of Form the petitioner came within the eligibility criteria
or not Court is of the view that on the last date of submission of the Form the
petitioner did not fulfil the eligibility criteria of minimum qualification. Ahy
amendment in the Statute or Regulation by the State Government of the
Regulation framed by U.G.C. subscqucnt to the last date of the submissior’ of
the form which are prospective in nature have no application ! . )

It is true that normally it is expected that reserved categories cannot exceed
50% of the quota as decided in various decisions of the High Court and the rest
must gn to merit candidates. But on the peculiar.facts of the case relating to the
Andaman and Nicobar Islands, the present classification and quota cannot be said
to be offending the said principle. The impugned order dated 30-5-96 refers to the
statistics from 1992-93 and shows that though 20% quota was reserved for the
Tribals, the said quota was never fully utilised. Therefore, it was specifically
provided that the unutilised quota of the 20% for tribals would go to merit
candidates. A provision was made in respect of the merit candidates amongst the
pre-1942 and past 1942 categories by providing a sub-classification in which 1/3
of 50% would go to such merit candidates and unutilised quota was to go to the
general merit candidates. Even in respect of the 10% quota for Central
Government employecs and deputationists and the 20% quota for the Ten years
education group, it was directed that the unutilised quota would go to the merit
candidates. Having regard (o rather special facts obtaining in the Islands, the High

| Kirpa Shanker Yaduv v State of U P, (199931 UP1LBEC (Sum) ).
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Court held that it cannot be said that adequate provision has not been made in
favour of merit candidates.!

Section 3(1) of the U.P. Act No. 4 of 1994 visualises that in "Public Services
and Posts” there shall be reservation at the stage of direct recruitment to the
extent of given percentage of vacancies to which recruitments are to be made in
accordance with the roster referred to in sub-section (S) in favour of the persons
belonging to SC/ST & OBC. The expression "Public Services and Posts” means
the services and posts in connection with tne affairs of the State and includes
among others. Services and Posts “in an educational institutions owned and
controlled by the State Government or which receives grants-in-aid from the
State Government including a University established by or under a Uttar
Pradesh Act except an institution established and administered by minority
referred to in Clause (1) of Article 30 of the Constitution”. The plain language
employed by the legislature in Section 2(c)fiv) and Section 3 of the U.P. Act No. 4
of 1994 makes it abundantly clear that the services and posts in a University
established by or under a Uttar Pradesh Act are covered by U.P. Act No. 4 of
1994, Therefore, the past of Professor cannot be excluded from the purview of
the Act except on pains of viclating the Statute the validity of which is not under
challenge.?

Petitioner cannot claim to be of scheduled caste because she married to a
scheduled caste person. However, if she secures marks for appointment with
other criteria to the post and there are no other meritorious candidates of
scheduled caste about her. She is to be considered for appointment.?

Posts advertised on 10-1-1990 with last date for application on 30-1-199C.
There was no provision for reservation in the concerned Act. Provision of
reservation introduced on 22-8-1993 hence it could not have been made
applicable in respects of posts already advertised for which process of
recruitment had been inttiated. Order of High Court set aside holding that
reservation policy will not apply to the present case.*

Appellant contended that respondent No. 5 was selected on post of Reader
without requisite qualification and expericnce. Report of Sereening Committee
not reflected true position and original file not placed before single Judge, held
not proper. If on ground of misplaced sympathy person has been selected
without having requisite qualification and experience he cannot be allowed to
continue merely because litigation has taken some time. Directed to re-advertise
the post and selection by made from qualified persons.s

‘Reservation of two posts, one of Professor and other of Director, for
Scheduled Castes and Tribes. Both posts belong to single cadre posts. Reservation
of butih pusis wuaounts to 100% recervation hence held bad and illegal
Advertisement quashed. University to re-advertise the posts in the light ol
observation, Petition allowed.¢

7{13. Recommendation of Commission—(1) The Commission
shall, as soon as possible, a‘ter the notification of vacancies to it under
Puarcenis Association v. Union of India, (2000)2 UPLBEC 1525 (AM).

Dr. Jagdamba Singh v. Vice-Chancellor, University of Allahabad, (2000)2 UPLBEC 1822 (All)

Dr Rojeswari v. Vice-Chancellor-cum-Chairman. Sree Venkateswara Umversity, Selection Committee
Tirupathi and others, 1999(2) SLR 126 (AP).

Mohun Kumar Law v. Vinoba Bhave Uni. and others (2000(5) SLR 416 (SC)

Shiva Kumar Vyas v. Indira Gandhi National Open Universiy and others, 2000(5) SLR 105 (Dethy)

Dr § Ganesan v. The Registrar, Alagappa University. Karatkudi, 2000(2) SLR 225 (Mad).

Subs. by U.P. Higher Education Scrvices C 1ss50n. Amend A1, 1992 (U.P. Act No. 2 of 1992)
w.el November 22, 1991).

-~ —

[NV




1004 QI HIGHER EDHC ATLON MANUAL [

aub-aection (3) ol Seetion |2 '|I|u\\1 g cxaminaton AN Iervicw of
rector a list recommending siuch
Surtabie i eacls aubject as
L twenty five per cent mure thru the aumber
of vacancies sn (hat subyecl. Sucl juumes shall be artanked in onler of
meni shown i the siciview, of in the exammstaot Amil intervicw if an
examination iv held

(2) The 1131 ~ent by the Commission shall be valul 61 dhe rece(pt of o
new un from the Comtission.

13} The Director ahall having due segard wn the prescribed manner,
to the order of preference if any wdicated by the vinhdetes under the
o sub-section (1) of Sccuon 12, intimoze 1o the
management the name of @ candidate from the s nkucd 1o in sub
section (1) for being appointed in the vacancy in: ander sub-
acction (2) of Section 12

(91 WitEae a rawaficy SOEURE Mhie ta death temcialin oF otherwise
dusing tie prnod of validity of the list referred to w wub- section [2), and ,
wuch vacancy has not been notificd to the €
acction () of Section 12 the Dieector may inumate b he mansgement,
the name of 1€ from such list for appointmeot in such vacancy

) Nolw" ,n-mlm,- noything in the wcrrmn[‘ provisions, wheretn
abolition of any f teacher in any colicpe.
aubsantively appainicd o such post wermimated the " State

mment s wnke suitable ot for s apporiment in sumlable
vaeancy. whether not nder anb-section (3) uf Sccuon 12 or not,
any other eoliege, and thereupon the Directm shall intim
Management acoudingly

(6) The Director shall send » copy of the atimition made under sub.
section (Y or sub sectiv [4) or sub-accten (5) (o the candidite concerned |

COMMENTS

Sub-section (31 of Section 13 of the U1 Migher Fduvulion Siemoe
Commnsion Act. 198D, will b atteauted wheie 3 vacamey on.cwis duc 10 death,
scugnation of alhiermise dunny the perve of valaty of the bt releed 15 10
20t () and such vaouncy s it been aoufed w the

select-hatpre Ditetor f Fucaton m.,rm
Faucateont umder Secvn 1Mt} o 1o Act shalt be +ahg U the revcipn of & few
list lroan the Commission:

e b elemet 10 10 sub-aecton (1) of Secuon 13 il npe only upon »
new st being drawns w the manner diescilied by law,
indicated w schisceron 1) of Sechon 3 fend with Secteny
selated provisions cuotnsd an the § P Hghes Bitucauon
Regu

Tt 193 T3 mecessanly lolboma. 1ot 4f the. neforcocen
ceferred (0 1n sub-sevrian (3] was n01 included i any subscquent udve miement
o the bisis of which & new tist 13 drawn. it would nus be faken at new fist or
the gurposs of sub-setion (2 of Section |

Notwithatanding the valdity of the st il seeeips of a new-list, it wll e
unavadne in fespect of an unforeseen varancy fefeired 1o 1 Sub section (4

b 3ba 0P A No 13 a0 000 N ket i 1P o i hts, Pt 1 Soxbem (ol Coted 30
A, 300K fw ¢ 174:20060
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o

ek Fas been nutified 1@ the Cotn
wt e she piviniona contuned b Frgo

The wwew taken hy the Drowr: Bl o the case of Dr. Yogeh Kurwat
et Tt the st prepaces smdes ik - clian 11} of Sectwn (2 vl be “eontied
o the ycadem year® and IhE Wy R

accurdnnee with Sev tn 12 of the

iupecme Court that the fit wovld no: vnic ks 41 e abee n pervod of ane ye.n
50 kot s+ Ml 1he seleted candelates of the hint prepared under sub-ses tewy
2 e ol appoisd, the Ik st vinats b o the putpre o Secuon 114}
i he Act unless the unforercen vac Bue 1o deatls, cestgnaton ar
e 4 Aoiicd o e, (oo hetore v the gaae weries St

1314)0f the Aet

The cucumstances visualied by suh-sertion (1) of Section 13 are sty
Wt the ncancy mweus b he unfureseen jenon ol desth or rexgraun or
mivier secondN thal ot occur dutng e peiad of Valuthy
e o relerred v

Mivalulaunn oe peeson not kg afire being duly selected

« segulation which wuald resilt in 4l vacancics ul Class 11D post being

inade available t dependants of those wha dhie 10 hamess aad others will be
eaciuded beennse such u cutiuction will be violative of the nght to cauelity.”

A Committee uf inanagement does o brvun skefunct Mmesely Tor the teasi

hat s tern hng xpired The peutios »2 1ot vecome defunct on 3.9-190) it

i R asement Lok of the MK, Socicry ?

No order fur wAgle opcration <an be jssed withovt offording ny

oppattunity 10 the commitize of manay: MENL GAG A0 KPPUIIVNILY was given lo

the petivancr before pASSIy this order Tl ordee of the Director dated 14-10-

1472 4nd the consequential vider al the IO, dutod 27-10-1

The torm of & Guveamng Hody Cymmittee of Maugeinen) of o socety

sarts fioun the dote when @ pxts charge o that socicty. tn a roclety, if electrms

e place beforc cxynry of perod, then 3 cumenice of management may 861

ige of the sactery after the term ol ihe ~arbe one i3 over of on the s4mc fay

e ftorn cusc to eare, The Soatics

The tenm of the petitones 13 of five

Zarn R anould siars from the day the perciones touk iuare of the A K. Soercly +

The offect of Statute 12.05 13 oiiy this that there are tew other ox i

sernbers Then diflecence. Setueen aw ivrmediste College 30d a Ocasce Calirke

and oihies curequences relating o their

ecral, there in one comiuiee of

“anagement for both of them 3
Mo factunh wonwoweray 13 inwolves wiid fants are admated; the conenung
cypudents have aot ¢thoaen 10 file any counter affidavit. Same question of aw

10 of Bvsunirt Hheoet 10wson) C18 S Aon b (g s Comrn
fm Sootraw ehe 1
Semph s Shr of U2 WV UILIE, S 12
e 3 ageert 4 Clt St 1o /P OO0 UM BEC 1T
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01 the berus of ae facts are: s be arged and when one wiit o
then there w no |u|llflu|nnl W disimiss this wrdl petitsn an the gro und o
aliernative remed;

Neither the Heputrar s a party s
asked Ior. The Registear 13 an officer of the
the Standing Counci tos the Hitate
This tapst has come 1ts bowswlklge and
Bring it 1 the notice of the Reggaival, wis

3{14. Duty of Management—{)) The N:m'\gﬂnful -nnn within 2
period of one month from the date of recaipt of inti v b
Rotion (3) o sub-section @) or oub seetien f3] of Sectuon 1. e
appointment tetter 1o the person whose name hos been it

[2) Where the peeson referred lo in sub-section (1) 1 join e
post within the time aowed i the Appmntment Kiles or within snch
extended time as the Management may allow in ‘this hehall. or where
such person is otherwise not available for appointment, the Dirertor
shull on the request of the Mansgement iatimate fresh name from the
liat sent by the Conunrssion under sub section (1) of Sretion 13 in the
anner preasribed.

15. Inquley %y Dirsctor- (1} Where any person led to be
appointed as a tencher in any colleie in aecordance w Bons 12 to
14, but he is nat w apponted by the Management sthr the e
P therefor. he may Apply to the Director for a direction under
sub-settiun (2).

2] On receipt of s upplication under aub scetion [1. 1 Ducctor
may hold an inquiny hat the Management hos
failed 1o uppoint the applicant as a teacher i comtravel of the
provisions of this Ach. e Tnay Ly onler, requite

the Monapement o appoint the apglicant 05 tenchee
foriwith 4nd 10 g salary from the date speeifird in the

<

23 me P' il of the College coneemned to take work from him
encher
The amoamt of walary, il s duc 10 such teacn=r shall, on &
v.c(llﬁcal: isaucd by the Dnrector, cooverable by the Collector as
arvears of land rcvenue

16, o

17. Power to call for {nformation —The Commission iy require
the Management of any coltgee Lo submit such information or relwen
regording the mottcrs refeered to m Section |1 ag it thinks fit, and the
Musiagernent shall be bound 1o coraply wilh the same

18. Power to inspect tecords, register eta—Thr Secrerary o any
other officer authoned by the Commmizsion shall have acceas 1o exery
revord, register or document 1 posse<sion of the pemicnt and he
may enter at any reasonable ime, any premises where he believes such
recotd, register or dm-ument 1o e, aind mav ingpect anit 1ake copiea of
relevant records or dacumenty

1 Commure of Momorrmen Ssbaty Sew g UP. CoL LWL 1T
ISR UY e Fasten et Cor it Aran DAY aef
Novombee 12,1911
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CHAPTER I
ANNUAL REPORTS AND ACCOUNTS
19. Payment to the Commhssion It e Gowcrient ms
er ch PrapRALon made by kw1 th < betalf. pay in rhe (mm--mmu
W each lmr-nrul year such sum a3 iy b s unudered neceasary for the
acuonx uf the Commuisuon order this Act.
20, Fund of the Commizaion (1 *he 4-wamiesion sl have ita
nd all suma pand in @ by the State Goveroment amd Al
be caied 10 the Fund and all
all be made thecefun,
2) All moneys belonging to the Pund thall be e|
ks or insested in auch manncr s i
nent, be decided by tle ¢
9] The Commission moy spendd such sums ns it thinks it for
performing, its functions under thia Act, and siich sums shall be treated
a3 expeaditire payable out of the fu ul of e Comemssion
21. Annunt Repote—The } e pans e Svery
1 uch form and at such time as fuay be prcsrnhtd, an aonual
 true and full aceount of 11

in such
ubject 16 the approval of the

and e State Government shall cause the sume 10 be lmd before tnth
the Honses of the State Legislature
22. Accounts mad Audit—1] The Cummssion

cuuze 1o be

account, in sucl
may, by general or special order direct.

1) The Commiszion shiall 38 s00n &
tntement of acy ounts in such form nnd forward lhr

e and Auditor Geneeals {Dutics
Powers aml Conditions of Service] Act. 1761

(# The annual accounts of the Commisuan together with the dit
teport theteon «holl be forwarded to Ihe State Goverament and the
Gavammenl shall csuse the same to be lad before both Houses of the

State Legisinture
CHAPIER V
MISCELLANEDUS

g

23. made undee
Section 31, delegate 01tz C!mlrm-\u o Ay of ka o ober u or officer

power of peneril, sugenatenve { direction over the business
{ramacicd br. Commluxml eluding the powees with wgard
of the

to 1 ed il witl
ofﬁw 1nd interaal -‘lﬂm‘*mlruncn of the Cmnmlsnon

‘24, y with ding any.
1hing to the contruy coniained in any other Lew for ehe tme being in

R ] mu.w QMACh 0 VP uxe Lo fan 1 S (K2
ot oy e
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force. no appointent of @ teacher in a college estabhabird and
maintuiricd by & Minority et an celigion o langtisg” etade otheris-
Ih'\n in mycord ance wth the s section s it was in lree

ned The contmencement of dhe Unar e wher
Eeveation Seruiees Com ussion [Sevind Ameadment) Act. 2004 <hall be
jecined to be wnvalib o1 cver 1o hive become iny.

cordanre with
the provinons of this Act. of appoints 3 teacher in conteasgntion of the
Act’ ahall. e convelion, be pucished with
unpmonmnn for  teem whih AY €X1€R0 10 IHiee Frars ul Wit T
which may extend to five thawsand niees ot with hath,

26. Punishment for failure 1o furnlsh (Bformation or wilful
obstrustlon —if any person—

{a) wilfully withtiolds or fails to fumish any return or information

ully required by the Commussion within the tme aliowed
theretor;

@} wiltully obstructs any person from duly cotryiiag ont all or
any of the provisions of this Act, shull, on conviction, b
pumshed wilh impeisonment for a terin which may extend 1o
one year w with fine which may extend 1o onc thanaand
rupees or with both

27. Offeacea by societica— 1] If the person commutting the offence:
under Section 25 or Scctwn 26 i3 a socicly registered under the Socicties
Registration Act, 186D, socicty as well ag every peeson ineharpe of
and responsible to the Suciety for The ponduct of its businea at the taae
of the offence shall b deeaiod 1o be guity of the offencs and Sl be
linble 16 be proceeded apmnat and punished accordingly

Provided that nothing contmned in this scction shall render oy
such person Niable to any punishment, if he proves that the offence wan
commitied without tis xnowledge or that he exercised all due diligence
to prevent the commission of yuch oftence.

12) Nntwathstanding anything contained in sub section {1} where
any offence under thix Act has been commtted by a e=giatered society
and it is proved that the offence has been commitied with tie Consent or

of, or that the of offece is 0 any
neglect on the part ol siny member or the socicty, auch membrer shall
also be decined 1o b guilly of that offence and shalt be liable 1o be
proceeded against und panished acoordingly.

28. Bar agalost prosceatlon—No prosecution of the offence under
this Act shall be matituted excrpt with the previons anction of the
Director or such offiucr or authonity as (he State Government may, by
general or special ardres, specify in ihis
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29. Protection of acilon lnkcn in good faith No suit,
or saher procecding shall he any peeson ki any
Sl Taith e o6 \nREnded 10 be done sanies rins A

Act to have overriding effect The provisions of this Act, shall

o ution
v

have atfect aotwithstanding W the cntarn contuned m the Ui
Pradesh State Universites Act, 1973 or 1t Stiates ot Oudinances made
Urernmulre

31 Power to muke regalations (1} Cummusion may. witl the
previous  approval of the St G make  fegulations
Prestribing fecs far hotding solsctions. emhu ting, cxammations where
necessuy. holding Interviews and laviny, down the procedure ta be
followot y thi Comnission for discRargs it duties s performng 4
functions under this A

12 The vr'ulnlmns made wunder
sreRwerent with the priviions ot this
Bection 32

131-A. Power to remove difficoltics {1] The e Government
wnay. tor the purposes of reoweiay, any dithieulty, ny a notifid vades
dece that the provivions of this Act shall, during such period a4 may
e specil the order, have effecl aubject fo auch adnptation:.,
whether by way of modification. addition nf omission. ns it may deen to
e neceasary or expedicnt

Provided that no such order shall bx umwde afier the expiry
years trom the dale of commencement /fof the Uttar Pradesh Higher
Faneation Service Commission (Amerdmentt Act, 1992).

12) Every order made under sub-section (1) shall be laid before both
touses of the State Legistature

(31 No_order umder b section (1) shiall be eall in queation in any
Court on the ground that wo diftiulty, A« ia referred to in yub-scction
1N, exinted or 1eyuired (o be removed]

231-R. of cortaln ud hoc 11) Bvery
teacher, other than # Principol, ety snpinted on of lx{urc Janvary
3. 1985, on a hoc basit Againat 4 subsiiuive vac
Wil the prvisions of the Uttt Prskean Wgher Eabucation Services
Cammission {Removal of Cifficultica) Order, 1932 of the Uttar Pradesh
higher \,dummm Services Commussion {Reriovial of Difficultics) Order,
1983, who posseases the qualifications prescribed under, or iy exempted
from such_qualifications in sccordance with the provisions of the
oneermed Statutes, shall with effect frac the daie of commencement of
the Ultur Peadesh Higher Educntion Services Commission [Amendment]
Act, i, be deemer 1o uve been apgrnied in 0 SUDSLANLIVE Gepricity
prowded that such teacher has bern rantinuously serving the College
Irom the date of Much ad hoc appointment wp to the date of suck
commencement.

section (1) shall not be
or the 1ules madde e

"‘l

g by P Ao Yo WL Lm0
) UP ActNe .uwu-d'znrwn
k) Tiaper Fe Commaton Amendramt Act 1

M1 Ao 22 e by
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{2) Every teacher deemed 10 have Ieen appointed in subsiantive
capacily under sub-section (1) shall be deemed to be on prabation fios
the date of such commencement

'(2:A) A teacher other than 3 Principal directly appoinicd on or
befoce Janunry 3, 1984 ot od he busis in A vacancy referred to in
clause fiv) or clausc fu) of sub- b {1) of paragraph 2 of the Unar
Pradesh Higher Education Services Commission (Removal of Difficutucy}

, 1982 or in clausc (0] or P {ut ot 3ub-para {1} of parorraph 2
of the Utar Pradeah Higher Educatwn Serv: mission {Removal of
Offficultic Order, 1983 in accordnnce with the provisions of such
orders and continuously serving the colleye from the dote of such ad hac
sppointment Ul Sepiember 2, 1989, who possesses the qunlll‘a\noni

bed under, of is cxempted from such quakfications In acco.
with the prowieions of the concerned Statutes, may be given Sitantve
appointment by the Management of the coliege,
{a) Any aubstantive vacancy of the same cadre ai
"’fi seme JEPATIMENTS 13 AVAIADIC Ot Scpicr
n

| geade in
¥ 2. 1989

b} the work and conduct of the teacher is found satislactory.|

(3 Nothing in this section ahall be construcd to entitle any teacher
1 substantive appointme nt if—-

faj an the dnte of such commeneement, such post had alredy
Been filled, or selestion for such post had atready been mnde,
in accordance with the proviions of thie Act, or

(o) such tescher was related to any member of the Managrment
or the Principal of the College concerned.

Bxplanation—For the purpose of this sub-scction n person shall be
decmed to be related to another if they are related in the manncr
mentioned in the b!phlnnuon 10 Sextion 20 of the Uttar Prodesh Scate
Universitics Act, 1973,

H31.C. Regulacisation of ather ad hoc sppolntments -{)) Any
temcher, other than 2 Princi -

fa) was appointed on ad Ao baws after Januasy 3, 1984 but not

later than 4November 22, 1991] on o post—

@ which afier its due cecation was never (illed eaclier; or

fi) which ulter its due creation wa filied eadier and after ita
falling v-cam. permission to fill it was obtained from the
Directos, o1

pii) which came wito deing in pursusnde of the terma of new
affiliation or rcopnivon granted 10 the College and haa been
continuously serving the college (rom the datc of such ad
hoc appointment up 10 the date of cominercement of the

b At NG 20 of 1B, dated D\tober 4, 1089

L 10 are Liaen Senote Comeine, Aresbers (37 A Mo, 2 of 107w gt
2. (9

Sude by P At Mo 10041507 (wi t 263 1997,

P
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Uuar Pradesh Higher Fducation Services Commission
IAmendmend Act, 1992;
bl wan wppoinied on wl fuc bists under aubsecton (1) of
rctron 16 na 1t stood hedarr sts omission by the Aet referved
o in Clause ia). whether or aat thie vacancy wus notified (o
the Commisston.|
it posscesed on the date of swch commencement, the qualifl.
rations required for was given relyition from such qualif
rnhnns] under the provisions of the relevant atatutes in foree
n the date of such ad hoc appoiniment;
Ard) l' A}
fel bas been found surable far n‘gulnr appointment by A
\'CIm)on Commitiee conatituted under sub section (2) :
may be g by the of the
pes i any substantive vacancy of the same cadre and grade in
the Sarme depariment is avadable on the date of commencement of
the Act teferred to m Clause fa)
(21 The Seloction Commiltee wn:num(. e [dluw\nK embery namety—
# & member of the by the
wha shall be the Chawrman;
fo? an officer not below the rank of Special Socretary. to be
nominated by th retary 1o the Guvernment of Uttar
Pradesh in the Il|y|er Education Department;
4w} the Director;
ahall consider the cases of cvery auch art hoc teacher and on being
satisfied about his eligibility in view of the provisians of sub-section (1.
and his work and conduct on the busis of his record, recomunend his
anme to the management of the college for appointment under sub
section (1],

erommended by the Commissivn under Section
went of the At reterred ( i subrscction (1)

usa of the of another
person under sub-section (1] i acancy for which he way 5o
Tetomunended, the State Goverament shall make suitsbie order for his
appointment in 8 suitable vacancy in any colkege and the provisions of
sub-sections (5) and [6) of Section 13 and Section I shull mutuus
mutandis spply.

1411 reachee appoimed un it hoc basis referred w in sub-aection (1}
Who does not get & substantive appointment under that sub section
and o lencher appaunted on ad hoc basis who i not ligbic (@ et 3

b-section (1) shall cease to hoWd the
ot hot npponfment after Hune 30, 1992]

Subs. by Ayt
oy 0 AN, 0. 10T (nef 203

Qe lomiedin 5 e Voul AT Cwet 14.19m
Suby by U P Act N 208 1692 € voeds 1k e, 190
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'[(5) Notwithstanding anything to the contrary in sub-section {4), the
Selection committee constituted under sub-section {2), shall in view of
the amendments made in Clauses (b) to {d) of sub-section (1), of the
Uttar Pradesh Higher Education Services Commission (Amendment) Act,
1997 reconsider the case of every teacher who ceased to hold
appointment under sub-section {4} and if as a result of reconsideration
any such teacher is found suitable for substantive appointinent, he may
be given substantive appointment as provided in sub-section (1), and
shall be deemed never to have ceased to hold appointment. |

3{31-D. (1) Any person who,—

fa) was engaged to teach in the B.Ed. course of study under self-
finance course in a grant-in-aid college and the said course
has been taken on grant-in-aid; and

{b) has been engaged on or before August 31, 2003 and
continuously serving the college up to the date of
commencement of the Uttar Pradesh Higher Education
Scivices Connssion (Third Amcendment) Act, 2008 and
possesses the qualifications determined by the State
Government on the date of consideration by the selection
committee constituted under sub-section (2); and

{c) has been found suitable for regular appointinent by the
Selection Committee constituted under sub-section (2);

may be given substantive appointment by the management of the
college to the post created by the State Government.

{2} The Selection Coinmittee referred to in sub-section (1) shall
consist of,—

{a) a member of the Commission nominated by the State
Government who shall be the Chairman;

{b) an officer not below the rank of Special Secretary, to be
nominated by the Secretary to the Government of Uttar
Pradesh in the Higher Education Department;

{c) the Director.

(3) The Selection Committee constituted under sub-section {2) shall
consider the case of each candidate and on being satisfied about his
eligibility in view of the provisions of sub-section (1), recommend his
name to the manage: "nt of the college for appointment.

31-E. Absorption of teacher on honorarium-—(1) Subject to the
provisions contained in Sections 12 and 13, if any vacancy exists, which
3|could not be] filled under the provisions of said sections, a teacher on
honorarium shall be absorbed in the manner prescribed under sub-
section {(2), who is working in grant-in-aid college, possessing
educational qualifications determined by the State Government,

1 Sub-section (5) Ins. by U.P. Act No. 10 ot 1997 (w.e [ 26 5 1997).

2. Section 31-D and 31-E subs by U.P. Act No. 42 of 2006. Published in U.P. Gazente, Extra., Pand,
Section (ka), dated 28 December, 2006

k) Subs. by U.P. Ordinance No 8 of 2014 (Amendment) {Second) Ordinance 2014 Published m U P
Gazene, Extra., Part 11, Section (ka), dated 30th July. 2014 (w ¢ f. 26-5-2014)
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receiving honorarium, thereby working for 4 minimum period of three
academic sessions and has been working till the date of commencement
of the Uttar Pradesh Higher Education Services Commission (Third
Amendment) Act, 2006.

(2) Where any substantive vacancy in the post of a teacher in a
grant-in-aid college is to be filled by direct recruitment, such post shall,
at the instance of the Director, be offered by the management to teacher
on honorarium referred to in sub-scction (1).

(3) Where any teacher on honorariumt who has been offered
appointment in accordance with the provisions of sub-section {2) fails to
join the post within the time allowed, which shall not be less than fifteen
days, his further claim shall cease attomatically.

Explanation—For the purposes of this section—

"teacher on honorarium” means a person working in grant-in-aid
college and is engaged in teaching a course of study and recceiving
payment from the Funds of State aid on a fixed honorarium appointed
on a contractual basis with the prior approval ol the Director.

{4) Where the Management fails to offer any post to a teacher on
honorarium in accordance with the provisions of sub-section (2) within
the time specified by the Director, the Director, may himself issue the
letter of appointment to such teacher on honorarium and the teacher on
honorarium concerned shall be entitled to get his salary as teacher, from
the date, he joins the post m pursuance of such letter of appointment.’.

COMMENTS

The post of Principal is specifically excluded in the provision for granting
benefit of regularization. Held that there have been several cases coming before
the Court where person is selected as Principal by the Higher Education Service
Commission but the Management of the Institution does not permit him to join
the institution for which he has been selected. Held that it is wholly illegal
because if the selected person is not allowed to join as Principal of the institution
then the very purpose of the Commission becomes redundant.

The Allahabad High Court issued a general mandamus that if a person
has been selected as Principal of a Degree College by the U.P. Higher
Education Service Commission, he must be appointed as Principal within one
month of production of the recommendation by him before the Manager of the
Institution concerned unless the non-appointment can be justified by the
Management on some legal grounds and the violation of this mandamus will
make Manager or other person controlling the institution liable to contempt
proceedings.!

32. Power to make Rules—The State Government may, by
notification, make rules for carrying out the purposes of this Act.
COMMENTS

Rule framed under Article 309 of the Constitution of India are a piece of
Legislation. No legislation can be challenged on the ground of mala fide.2

t Indra Pal Singh v State of Uttar Pradesh, 1993 LCD 40
2 Captain R D. Gupia v. State of U.P., 1990(5) SLR 304 (SC)
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The administrative instructions may fill in the gaps where statutory
are silent. The administrative instructions cannot supercede, curtail or
impugn upon the scope and ambit of statutory rules.!

In 1991(1) SLR P&H 236, it was held that the competent authority
has the puwer 16 frame rules to regulate, the conditions of service under
Article 309 of the Constitution of India, but such retrospective operation
must satisfy the tests of Article 14 of the Constitution.

The exccuuive powers of the State are co-terminus with its
Legislature forms but it is not necessary for finding of the State
Government in respect of a marter that there be a law in existence
relating to that subject.?

Extra Part | Section {Ka) Dated 6 December, 2004 (w.e.f. 11-10-2004).



